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FKACTICE. 



In re ARDEN, Ex parte AEDEN. divisional 

COURT. 
Bankruptcy Ad, 1883, Section 142, Schedule 2, Bute IS— Bankruptcy Rules: ]irf^™^"*j 
Rule 112, 114a, 116a {April llth, 1884). "^^ * 

Secured Creditor — Amendment of Proof—Second Mortgagee— Appeal — Notice of ^fl?l 
Appeal Bent by Post — Time — Costs of Trustee— Rules of the Supreme Court, >-^ 

1883, Order LVIIL, Rule 15. Dec. 4. 

Qucere. — (1) Whether, where notice of appeal is sent by post in ac- 
cordance with the provisions of section 142 of the Bankruptcy Act, 1883, 
such notice will be in time, unless the letter is received by the respondent 
before the expiration of the twenty-one days during which the appeal 
may be brought. 

Held : — (2) That, where a mortgagee who has valued his security is 
desirous of amending his valuation and proof under Eule 13 of Schedule 2 
of the Bankruptcy Act, 1883, leave to amend maybe given in a proper 
case, although such amendment is opposed by a subsequent mortgagee. 
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HIS was an appeal from an order of the learned judge of the 
Burslem County Court, allowing the respondent, Jff. J. Deacon^ to 
amend the proof tendered by him to the trustee in the bankruptcy 
of A, H. Arden. 

The bankrupt, A, H. Arden^ who was a brewer, residing at 
Stafford, purchased in the year 1882 the brewery, stock in trade 
and goodwill of his business from H, J. Deacon for the sum of 
30,000/., of which amount 18,800/. was left on the security of a 
first mortgage of the property to Deacon. 

A second mortgage for 400/. to Lloyd's Banking Company, and 
a third mortgage for 3,700/. to Miss Louisa Arden^ a sister of the 
mortgagor, were also made upon the same property. 

M.B. — VOL. II. 3 



2 BANKRUPTCY EEPOETS. 

1884. In the year 1884, A. H. Arden presented his own petition in 

Iw bbTbden hankruptoy, and a receiving order was made against him. 
^^?^*™ H, J. Deawn proved in the bankruptcy for the debt due to him, 
estimating the value of his security at 16,000/. ; but the trustee in 
the bankruptcy having contracted for the sale of the brewery for 
something like 20,000/., Deacon applied to the Court on August 7th, 
1884, for leave to amend his proof, by increasing the value of his 
security to 18,800/., on the ground that the first proof had been 
made under a IxmA fide misapprehension of the value of the 
property. 

This application was allowed by the County Court judge, by 
whom the order was signed on August 27th, 1884. 

In the County Court the application was opposed by the second 
and third mortgagees ; and the third mortgagee, Miss Louisa Arden^ 
now appealed from the order. 

E. Cooper Willis^ Q,C. (Pliimpfre with him), for the appellant. 

BighatHj Q.C, {Bodd{im with him), for the respondent, H. J. 
Deacon. 

Aapland for the trustee in the bankruptcy, who had been served 
with notice of the appeal. 

Bigham, Q.C. : 

I have a preliminary objection. The notice of appeal was served 
too late. The order was signed by the learned County Court judge 
on August 27th, 1884. The appeal was entered with the registrar 
on September 17th. On the same day notice of the appeal was 
sent to the solicitors of Mr. Deacon by post. It was not received 
by them, however, until September 18tti. That was after the ex- 
piration of twenty-one days from August 27th. — {See Raks of ih^ 
Supreme Courts Order LVIII., Section 15.) 

E. Cooper Willis, Q.C. : 

Section 142 of the Bankruptcy Act, 1883, provides that " All 
notices and other documents for the service of which no special 
mode is directed may be sent by prepaid post letter to the last 
known address of the person to be served therewith." If the letter 
is posted within the twenty-one days it is quite sufficient. 
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HIGH COURT OF JUSTICE. 3 

Bigham^Q,C.: • 1884. 

The practice was fully established in the case of Ex parte Vinet/j j^ ^Tasdes 
In re Gilbert (L. E., 4 Oh. Div. 794 ; 46 L. J., Bank. 80 ; 36 L. T. ^ ^^^^ ' 
43), where it was held, that " in estimating the twenty-one days 
allowed for appealing, Sundays are not to be excluded, and the 
material date is, not that of entering the appeal with the registrar, 
but that of service of the notice of appeal on the respondent." And 
in Ex parte Saffei^y^ In re Lambert (L. R., 5 Ch. Div. 365 ; 46 L. J., 
Sank. 89 ; 36 L. T. 532), an order, which was a refusal of an ap- 
plication, was made by the London Bankruptcy Court on March 
10th. An appeal was entered with the Registrar of Appeals on 
April 4th, and on the same day notice was served on the respon- 
dent. The registrar's office had been entirely closed for the Easter 
vacation from March 30th to April 3rd, both inclusive. Neverthe- 
less, it was held ^^ that notwithstanding the closing of the office, 
the notice of appeal might have been served on the respondent, and 
that, as it had not been served within twenty-one days, the appeal 
was too late." In effect, an appeal is brought when notice is 
served. 

E. Cooper Willis^ Q. C. : 

Even if that contention is right the Court has full power to 
extend the time, and it will do so in the case of a mere technical 
objection of this kind. 

Mathew, J. : 

There may be some doubt whether the service of the notice of 
appeal was in time. Under the circumstances, therefore, we will 
exercise our power of extending the time if it be necessary. 

Cave, J., concurred. 

E. Cooper Willis, Q,C. : 

The case is one of mistake in valuing a security, and my client 
has been injured by the allowance of the amendment. My client 
is the third mortgagee, and the order injures her because the 
trustee will have to pay more to redeem the first mortgage, and 
the assets available for the other creditors will be diminished. 
The rules relating to the amendment of proof by secured creditors 
are contained in Schedule 2 of the Bankruptcy Act, 1883, Eules 

b2 
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1884. 9 to 17. I refer partioiilarly to Eule 13, which provides that 
In mTa^dbw " where a creditor has so valued his securitj he may at any time 
Ex PAETB amend the valuation and proof on showing to the satisfaction of 
the trustee or the Court, that the valuation and proof were made 
bond fide on a mistaken estimate, or that the security has diminished 
or increased in value since its previous valuation : but every such 
amendment shall be made at the cost of the creditor, and upon 
such terms as the Court shall order, unless the trustee shall allow 
the amendment without application to the Court." The new Act 
doubtless gives great powers of amendment to secured creditors, 
but I submit that the rule does not apply in any case where, 
besides the trustee and the creditor who has made the valuation, a 
third party is interested in the property. It was never intended to 
apply these rules in cases when there were third parties interested, 

Bighamy Q.C. {Boddam with him), were not called on. 
Mathew, J. : 

Judgment. I am of opinion that the rule applies. Mr. Willises contention 

amounts to this, that the rules do not apply where there are other 
mortgagees besides the secured creditor. I am satisfied that that 
contention cannot be allowed to prevail, and that the third mort« 
gagee has no such right as has been claimed. The first mortgagee 
cannot be deprived of the right which is given to him by the 
rules, because there happens to be a subsequent mortgagee. 

Cave, J. : 

I am entirely of the same opinion. 

Appeal dismissed, with casts, 

Aspland for the trustee. 

I appear for the trustee in the bankruptcy, and I ask your 
Lordships for costs. 

Cave, J.: 

You will not get them. A trustee must not come here when his 
presence is not necessary as a merely ornamental respondent. 

Solicitors : Jennings, Son 8f Burton for the appellant. 

Ashiirst, Morris, Crispe 8f Co. for the respondent, 
Dfiffield 4* Bruty for the trustee. 
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Gases relied upon or referred to : — 1884. 

Ex parte Finet/j In re Oilberty L. E., 4 CL Div. 794; 46 L. J., Ih eb Abdbn, 
Bank. 80 ; 36 L. T. 43. ^J^ 

Ex parte Saffejy^ In re Lambert, L. E., 5 Ch. Div. 365 ; 46 
L. J., Bank. 89 ; 36 L. T. 532. 



PRACTICE. 

In re ANGELL, Ex parte SHOOLBEED. court of 

APPEAL. 
Bankrupicy Bules, 1883, BuU 98. Befobb The 

CoaU : " As between solicitor and client ''—Time of Application. ^^lm 

The Court by three orders gave costs " as between party and party." Cotton, L.J., 
Subsequently an application was made that such costs might be *' as i^sL 

between solicitor and client ;" which application was refused. ^-v^ 

Held (on appeal) : — ^That the application ought to have been made to ■^^* ^^' 

the Court at the time when the costs were awarded ; and that the words 

of Rule 98 of the Bankruptcy Rules, 1883— *< the Court in awarding 

costs " — mean at the time when the Court makes the order. 
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HIS was an appeal by leave from a decision of the registrar 
refusing to the appellant Shoolbred costs '^ as between solicitor and 
client," in connection with certain proceedings arising out of the 
bankruptcy of the debtor Angell. 

The appeal was brought under Eule 98 of the Bankruptcy Eules, 
1883, which provides that " (1) The Court, in awarding costs, 
may direct that the costs of any matter or application shall be 
taxed and paid as between party and party, or as between solicitor 
and client, or that full costs, charges, and expenses shall be allowed, 
or the Court may fix a sum to be paid in lieu of taxed costs." 

Herbert Reed for the appellant. 

The learned registrar said that there was no precedent for such 
an application. There was nothing analogous in the Eules of 
1870. The facts of the case are these :— On December 13th, 1883, 
the debtor, Angell, presented a petition for liquidation, and on 
December 17th he obtained the appointment of his own book^ 
keeper as receiver of his property. At the first meeting a oompo-> 
sition of 5b. in the pound was offered^ which all the creditors were 
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1884. willing to accept, except Shoolbred. Mr. Shoolbred opposed the 
IiTBBAjrosLL, registration, and in consequence of his opposition the registrar 
S^^^™ declined to register the resolutions. Proceedings in bankruptcy 
were then taken by Shoolbred against Angell; the book-keeper 
was removed, and a receiying order made. On this the debtor 
offered a composition of 7«. in the pound — 2«. more than his 
original offer — which some creditors were willing to accept, but 
Mr. Shoolbred again opposed. Adjudication followed, and a trustee 
was appointed. As a result, 16«. in the pound has been paid to 
everybody, and it is anticipated that 20«. in the pound will be 
realized. All this has been brought about by the individual exer- 
tions of Mr. Shoolbred. In the course of these proceedings three 
orders were made in favour of Mr. Shoolbred on January 29th ; 
on May 6th ; and on Jime 19th. The Court made the orders for 
costs " as between party and party," but it was felt that, under 
the circumstances, this was not sufficiently favourable, and on 
application being subsequently made that the costs might be ^' as 
between solicitor and client," the Court refused to accede to it. 

{Cotton, L. J. : Your time for applying for this was when the 
Court awarded the costs. The rule says ^' the Court in awarding 
costs," otherwise we have to go into all the circumstances of the 
case.] 

I submit that it may be by subsequent application. 

[LiNDLKY, L. J. : See what that involves. We have to go 
through the mass of proceedings in order to see if the case is 
meritorious. Must not the application be made to the Court at 
the time when it is awarding the costs P] 

At that time it was not certain that 20«. in the pound would be 
paid. Now we say that by our individual exertions that will be 
done. Also I applied for other costs besides those mentioned in 
the three orders, so Rule 98 would not quite cover my application. 

[The Master of the Rolls : Then you say that the orders of 
the registrar were right when they were made, and now you want 
us to make a new substantive order, since the aspect of affairs is 
changed. I do not say what would be right, but^ Is there any 
power for us to do it P] 

McDonnell for the trustee \fas not called on* 
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The Master of tub Eolls (Brett) : 1884. 

It seems to me that when the Court makes an order as to costs, InbeAkgell, 
the Court has the power of declaring whether those costs shall be g^oi^^. 
** as between solicitor and client," or whether they shall be " as Judgment, 
between party and party." In this case three orders were made, 
and the Court gave costs " as between party and party." If there 
was any objection to this when each order was made, the appeal 
ought to have been at once. I may say incidentally that an 
appeal against such an order will be as difficult an appeal as can 
be, if it is ever brought forward, but I do not say that it cannot be 
brought. The question of costs is a matter of discretion for the 
Court which awards them. Now it is admitted that when the 
orders in this case were made they were right, and we are, in fact, 
now asked to make a new substantive order. I am of opinion that, 
without considering wheth^ the orders were right or not, we have 
no jurisdiction to do so. 

Cotton, L. J. : 

I am of opinion that the registrar was right in refusing to 
make the order appealed from. Eule 98 says, "the Court in 
awarding costs may direct, &c.," and that must mean when it 
makes an order. The reason is obvious. If it is not done then 
when the circumstances are before the Court, to do it afterwards 
the Court would have to unrip the whole matter. Solicitor and 
client's costs are an exceptional thing, and are only given to 
favoured persons, and I see no reason why they should be given 
unless in exceptional cases. 

LiKDLEY, L. J. : 

I am of the same opinion. If this application was acceded to, 
it would open a door to applications which would give rise to 
inconveniences of all kinds. At the close of a bankruptcy it would 
be asked to open up the whole proceedings to see how the costs 
ought to have been taxed. 

Appeal disnmsed, mth coats. 

Solicitors : Miller &f Vernon for the appellant. 
The Official Solicitor for the trustee. 
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Before j^ rb CHUDLET, Ex partb THE BOAED OF TEADE. 

1884.* Bankruptcy Act, 1883, Sedion 102, Sub^aection (5), and Section 162, Suh-. 

section 2 (b). 



Dee, 15. 



Application on behalf of the Board of Trade for an order requiring a 
trustee under a liquidation to submit an account verified by affidavit of 
the sums received by him. Previous release and discharge of such 
trustee. Bight of the Board of Trade to demand an account. 



T, 



HIS was an application on behalf of the Board of Trade for an 
order under section 102, sub-section (5) of the Bankruptcy Act, 
1883, requiring one, W. Cooper, to submit an account, verified by 
affidavit, of the sums received by him as trustee in the liquidation 
of the debtor, S. Chudley, in accordance with a request previously 
made to him by the Board of Trade under section 162, sub-sec- 
tion 2 (b) of the above-named Act, relating to unclaimed and un- 
distributed funds and dividends. 

In the year 1874, a petition for liquidation was filed by Chudley, 
under which resolutions for liquidation by arrangement were duly 
passed, and W. Cooper was appointed trustee. A dividend was 
subsequently paid to the creditors. 

On October 3rd, 1883, a meeting of creditors was held, at 
which the accounts of the trustee were duly audited, and a resolu- 
tion was passed by which the liquidation was closed, and a sum 
of 75/. 17«. 8rf. remaining in the hands of the trustee voted to 
him for remuneration, and his discharge granted as from 
October 31st. 

On July 15th, 1884, however, an order wets made by the Board 
of Trade, under section 162, sub-section (2) of the Bankruptcy 
Act, 1883, requiring W. Cooper to submit to them an account, 
verified by affidavit, of his receipts and payments as trustee. 

This order not having been complied with, the Board of Trade 
now applied to the Court to enforce it. 

Bomey for the Board of Trade, stated the facts as above, and 
read an affidavit of the Inspector-General in Bankruptcy in 
support. 



HIGH COUET OP JUSTICE. i 

Tate Lee for Mr. Chudley : 1884. 

I say at once that if Mr. Chudky were able to furnish these In bb 
accounts, he would be perfectly willing to do so. He has nothing ex pabtb 
to conceal ; but the liquidation is ten years old, and he cannot ^^^^^ 
do so. There arises the important question, however, whether he 
can be compelled. I submit not, and I purpose to show that 
section 162 does not apply in a case like the present, and that 
your Lordship has no jurisdiction to make the order asked for. 
On October 3rd there was a statutory audit of the accounts of the 
trustee ; he was released as from October 31st, and the liquidation 
was closed. Those circumstances put an end to the right of the 
Board of Trade to require an account. By section 125, sub- 
section (9) of the Bankruptcy Act, 1869, it was provided that 
" the provisions of this Act with respect to the close of the bank- 
ruptcy, discharge of a bankrupt, to the release of the trustee, and 
to the audit of accounts by the comptroller, shall not apply in the 
case of a debtor whose affairs are under liquidation by arrangement ; 
but the close of the liquidation may be fixed, and the discharge of 
the debtor and the release of the trustee may be granted by a 
special resolution of the creditors in general meeting, and the 
accounts may be audited in pursuance of such resolution, at such 
time and in such manner, and upon such terms and conditions as 
the creditors think fit." The effect of a release so granted is the 
same as that of the release of a trustee in a bankruptcy under that 
Act, which, by section 53, " shall discharge him from all liability 
in respect of any act done, or default made, by him in^ the ad- 
ministration of the affairs ... or otherwise in relation to his 
conduct as trustee." In this case a special resolution was duly 
passed, grcmting ihe release, auditing the accounts, . and closing 
the liquidation. As from the date of that special resolution the 
trustee was free. 

[Cave, J. : Under the old Act !] 

There must be found words in the new Act of 1883 strong 
enough to take away that absolute freedom before the order asked 
for can be made. In cases where a trustee was responsible to 
the creditors for his stewardship, it is intelligible that the Board 
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1884. of Trade might be placed in the position of the oreditors, and 
j^^ could come forward and claim an account. But it is monstrous 
^*^^|^» to suppose that where a release of this kind is given, the Board 
The Boabo has power to come forward and order the whole matter to be 
overhauled. Section 162, sub-section (2), provides (a) " Where, 
after the passing of this Act, any imdaimed or undistributed funds 
or dividends in the hands, or under the control of any trustee, 
or other person empowered to collect, receive, or distribute any 
funds or dividends under any Act of Parliament mentioned in 
the Fourth Schedule, or any petition, resolution, deed, or other 
proceeding under or in pursuance of any such Act, have re- 
mained, or remain, unclaimed or undistributed for six months 
after the same became claimable or distributable, or in any other 
case for two years after the receipt thereof by such trustee or 
other person, it shall be the duty of such trustee or other per- 
son f orthvdth to pay the same to the Bankruptcy Estates Acoount 
at the Bank of England. The Board of Trade shall furnish such 
trustee or other person with a certificate of receipt of the money 
so paid, which shall be an effectual discharge to him in respect 
thereof." And (b) " the Board of Trade may at any time order 
any such trustee or other person to submit to them an account, 
verified by affidavit, of the sums received and paid by him under 
or in pursuance of any such petition, resolution, deed, or other 
proceeding as aforesaid, and may direct and enforce an audit of 
the account." It is clear that this cannot refer to a trustee who 
has an absolute discharge : the persons referred to are persons 
who have power " to collect, receive, or distribute : " as from 
October 3rd Mr. Cooper had no power to do this. 

[Cave, J. : He was not discharged at the passing of the Act.] 

At the present time he is not a person empowered ^' to collect, 
receive, or distribute." 

[Cave, J. : At the passing of the Act he was.] 

Section 162, sub-section 2 (b), ought to be read " the Board of 
Trade may at any time order any such trustee or other person 
{empotcered to collect^ receive^ or distribute^ 8fc.) to submit to them an 
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account. There is nothing in the sub-section restricting the right 1884. 

of persons who have got a statutory discharge. At the time when j^^ 

the Board of Trade made their application Mr. Cooper was not a ^^^^ 

trustee empowered to collect, receive, or distribute ; and I contend Thb Boabd^ 
- . ofTsade. 

that, looking at the resolutions of October 3rd, there were no 

unclaimed or undistributed assets, and the Board of Trade had no 

power to require an account. 

Cavb, J. : 

I am of opinion that this case is extremely clear. Section 162, Judgment, 
sub-section 2 (a) of the Bankruptcy Act, 1883, provides {his Lord- 
ship read the aub-Bection. Compare anteyp. 10). This gentleman, 
Mr. Coo2)er, was a trustee empowered to collect, receive, and dis- 
tribute, under a liquidation petition ; and on August 25th, 1883, 
the date of the passing of the Bankruptcy Act, he had 75^. in his 
hands undistributed. That sum he was bound to pay in to the 
Bankruptcy Estates Account at the Bank of England. He did 
not do so. He did call a meeting of the creditors, at which reso- 
lutions were passed granting the whole 75/. to him. But these 
resolutions did not release him from his previous liability. It has 
been argued that the words in sub-section 2 (b) must be taken to 
be " such trustee or other person " empowered to collect, receive, 
or distribute. That is the position in which Mr. Cooper found 
himself, and, in my opinion, he falls decidedly within the words 
and intention of the Act. There will be an order that the trustee 
shall within three weeks submit an account verified by affidavit, 
and he must pay the costs. 

Order accordingli/. 

Solicitors : Munton for the Board of Trade. 

Simbon, Miller 8f Vernon for the trustee. 
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Bbporb In ke PAEKEE and PARKEE, Ex parte THE TEUSTEE. 

Mb. Jubtioe 

Gave. _ 

1884. Bankruptcy Ad, 1883, Sections 9, 10, 12, 21, 54, 68, 69, and Section 70. 

Powers and Duties of the Official Receiver — Sale by him of Bankrupts Pro- 
perty after Adjudication and before the Appointment of a Trustee. 

Held : — That where, before the appointment of a trustee by the credi- 
tors, the ofEcial receiver is acting as trustee in a bankruptcy for the 
purposes of the Act, his powers and duties are limited to those of a 
receiver and manager appointed by the High Court, in accordance with 
the provisions of section 70 of the Bankruptcy Act, 1883. 

Such official receiver when so acting, therefore, may not sell any part 
of the property of the bankrupt. 

Quoere. — Whether the Board of Trade can, in such a case, legally 
authorize the official receiver to sell any part of the bankrupt's property. 



T 



HIS was an applioation on behalf of the trustees of the estate 
of the bankrupts for an order declaring that the sale of the f umi^ 
ture and other effects of the bankrupts by the chief official receiver 
was ultra vireSy and unauthorized by the provisions of the Bank- 
ruptcy Act, 1883 : and further, that the percentage retained in 
respect of the amounts received by the chief official receiver in 
reference to such sale, together with the charges of the auctioneer 
for conducting the sale, should be refunded to the trustees. 

The bankrupts were Messrs. F. 8. and TT. S. Parker*, the well- 
known solicitors in Bedford Row, against whom a bankruptcy 
petition was filed on March 6th last. 

On March 13th, 1884, a receiving order v^as made; and on March 
20th Messrs. Parker and Parker were adjudicated bankrupts. 

On April 18th, 1884, the first meeting of creditors was held, at 
which Messrs. Turquand and Whinney^&rQ appointed trustees of the 
estate ; and on April 2lBt the certificate of the Board of Trade was 
granted, by which the appointment of the trustees was confirmed. 

Immediately after the adjudication, however, and before the 
appointment of the trustees, the official receiver directed a sale by 
auction of the furniture and effects of the bankrupts at Courtfield 
Gardens and Dane Endi This sale took place on March Slst, 
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April letf and April 2iid, and the proceeds of it amounted to i884. 

5,583/. From this sum the official receiver had deducted more £^^ 

than 330/. as his percentage under Table D of the Act, and the P^kbb ahd 

charges of the auctioneer, amounting to 506/. Ex paste 

TheTbttsteb, 

Motion was now made to the Court, on the ground that the conduct 
of the official receiver in the matter wa^ irregular and unauthorized. 

Arthur CharkSj Q.C. {J, Linklaier with him), for the trustees : 

The official receiver has no such power as he has presumed to 
exercise in this case. He did not consult or obtain any authority 
from the Board of Trade. Even if he had obtained authority 
from the Board of Trade, it seems to me very doubtful whether 
he would be entitled to have a sale without consulting the wishes 
of the creditors. In order to support the assei'tion I have made, 
it is necessary to ascertain the exact position and powers of the 
official receiver as defined in the new Act. To do that, each 
section in which the official receiver is jnentioned must be con« 
suited. We begin with section 9, which provides that " on the 
making of a receiving order an official receiver shall be thereby 
constituted receiver of the property of the debtor, &c.," and 
section 10, where it is provided that "the Court may, if it is 
shown to be necessary for the protection of the estate, at any time 
after the presentation of a bankruptcy petition, and before a re- 
ceiving order is made, appoint the official receiver to be interim 
receiver of the property of the debtor or of any part thereof, and 
direct him to take immediate possession thereof or of any part 
thereof." Section 12 gives to the official receiver the power to 
appoint a special manager of the debtor's estate or business in cases 
where it is necessary ; and section 17 deals with the public examina- 
tion of the debtor, and the duties of the official receiver in connec- 
tion therewith. Turning now to section 21, we find the course 
laid down by the Act for the appointment of a trustee, and by • 
sub-section (6) of that section, " the official receiver shall not, save 
as by this Act provided, be the trustee of the bankrupt's property," 
while by sub-section (6) "if a trustee is not appointed by the 
creditors within four weeks from the date of the adjudication 
* * * the official receiver shall report the matter to the Board 
of Trade," who shall thereupon make the appointment. Passing 
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1884. over section 28, which merely states that on the application of a 
iTm bankrupt for his discharge, the Court shall take into consideration 
P^iKSB AND a report of the official receiver as to the bankrupt's conduct and 
Ex PABTB affairs, we come to section 54, which provides that (1) " until a 
trustee is appointed the official receiver shall be the trustee for the 
purposes of this Act, and immediately on a debtor being adjudged 
bankrupt, the property of the bankrupt shall vest in the trustee," 
but {i)j " on the appointment of a trustee, the property shall forth- 
with pass to and vest in the triistee appointed." Sections 68 and 
69 deal merely with the status of the official receiver and his duties 
as regards the debtor's conduct ; but the really important section 
with regard to this case is section 70. That section deals with the 
duties of the official receiver as to the debtor's estate, and is as 
follows : — 

" (1) As regards the estate of a debtor it shall be the duty of the 
official receiver — ; 

(a) Pending the appointment of a trustee, to act as interim re- 

ceiver of the debtor's estate, and, where a special manager 
is not appointed, as manager thereof ; 

(b) To authorize the special manager to raise money or make 

advances for the purposes of the estate in any case where, in 
the interests of the creditors, it appears necessary so to do; 

(c) To summon and preside at the first meeting of creditors ; 

(d) To issue forms of proxy for use at the meetings of creditors ; 

(e) To report to the creditors as to any proposal which the debtor 

may have made with respect to the mode of liquidating 
his affairs; 

(f) To advertise the receiving order, the date of the creditors' 

first meeting and of the debtor's public examination, and 
such other matters as it may be necessary to advertise ; 

(g) To act as trustee during any vacancy in the office of trustee. 
" (2) For the purpose of his duties as interim receiver or manager 

the official receiver shall have the same powers as if he were a 
receiver and manager appointed by the High Court, but shall, as 
far as practicable, consult the wishes of the creditors with respect 
to the management of the debtor's property, and may for that 
purpose, if he thinks it advisable, summon meetings of the persons 
claiming to be creditors, and shall not, unless the Board of Trade 
otherwise order, incur any expense beyond such as is requisite for 
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the protection of the debtor's property or the disposing of perish- i884. 
able goods. iJTm 

" Provided that when the debtor cannot himself prepare a proper P^™ ^^ 
statement of affairs, the official receiver may, subject to any pre- _ Exj»abte 
scribed conditions, and at the expense of the estate, employ some 
person or persons to assist in the preparation of the statement of 
affairs. 

" (3) Every official receiver shall account to the Board of Trade 
and pay over all moneys and deal with all securities in such 
manner as the Board from time to time direct." 

There is nothing in this section 70 which empowers the official 
receiver to sell the property of the debtor, and I submit there is 
nothing in any other part of the Act which authorizes him to do more 
than he is authorized to do by section 70. The official receiver is 
fc) have " the same powers as if he were a receiver and manager 
appointed by the High Court, but shall, as far as practicable, con- 
sult the wishes of the creditors with respect to the management of 
the debtor's property." A receiver and manager can never exer- 
cise such powers as have been exercised in tins case. {Counsel abo 
referred to the Bankruptcy Rules, 1883, Rules 2, 172, 207, 208, 209, 
m%d 247.) The last rule I have read (Rule 247) is important, for 
it provides that "where a debtor is adjudged bankrupt, and a 
trustee is appointed, the official receiver shall forthwith put the 
trustee into possession of all the property of the bankrupt which 
the official receiver may be possessed of ; and it shall be the duty 
of the official receiver to communicate to the trustee all such infor- 
mation respecting the bankrupt and his estate and affairs as may 
be necessary or conducive to the due discharge of the duties of the 
trustee." Also by Rule 249 (2), " Where a debtor is adjudged 
bankrupt, and a trustee is appointed, the official receiver shall 
account to the trustee in the bankruptcy." In Table D the fees 
and percentages of the official receiver are set out. With regard 
to the sale of perishable property, the official receiver has much the 
same power as an official assignee under the Bankruptcy Act, 
1849. This idea of a receiver absolutely negatives the idea of a 
sale. The official receiver certainly has not, without the authority 
of the Board of Trade — and I submit that he has not even with 
such authority — any such power as has been exercised in th§ 
present case. 
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1884. ^^'* Farrer Herachellj Solidtor-General (Mnir Mackenzie with 
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him) for the official receiver. 



^^™^ The intention of the Act is to give to the official receiver the 
ExpABTB poller of Bale. But I admit that tmless the interests of the 
creditors demand prompt action, the official receiver ought not to 
exercise such power without first consulting them. In the present 
case the official receiver acted in the interest of the creditors. I 
only contend for the right of sale after adjudication, when the 
official receiver becomes, not only receiver, but also trustee. No 
sale took place imtil after the adjudication. Section 54, sub« 
section (1) provides that " until a trustee is appointed, the official 
receiver shall be the trustee for the purposes of this Act; and 
immediately on a debtor being adjudged bankrupt, the property of 
the bankrupt shall vest in the trustee." In effect, the section pro- 
vides that the official receiver becomes trustee the moment an 
adjudication takes place. Now, by section 56, " Subject to the 
provisions of this Act, the trustee may do all or any of the follow- 
ing things : — (1) Sell all or any part of the property of the bank- 
rupt (including the goodwill of the business, if any, and the book 
debts due or growing due to the bankrupt) by public auction or 
private contract, with power to transfer the whole thereof to any 
person or company, or to sell the same in parcels." And by sec- 
tion 68, sub-section (3), "All expressions referring to the trustee 
under a bankruptcy shall, unless the context otherwise requires, or 
the Act otherwise provides, include the official receiver when acting 
as trustee." The official receiver, in fact, when acting as trustee, 
is endowed with all the powers of a trustee under a bankruptcy, 
and his powers cannot be less when he actually is trustee than 
when he is only acting as trustee. It is true that section 70, which 
has been so much relied upon, does deal with the duties of the 
official receiver as to the debtor's estate ; but it does not in any 
way apply to his powers as trustee, nor does it in the slightest 
degree narrow them down. It is, of course, fully understood in this 
case that the official receiver had no personal interest in the matter. 
He is an officer of the Board of Trade, and is paid by salary. 

Arthur Charles, Q.C, in reply. 

Cave, J. : 
Judgment. The present case is one of great importance, and I should, iu 
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all probability, under ordinary circumstances, have reserved nay .1884. 
judgment. But I have come to a perfectly clear conclusion, and j^^ 
there can be no advantage obtained from delay. I will, therefore, ^^^^^ 
deliver judgment at once. The allegation in the present case is Ex paetb 
this : — That the official receiver exceeded the powers given to him 
by law, by ordering a sale of certain property of the bankrupts 
immediately upon their adjudication, and before the appointment 
of any trustee. It is alleged (1) that the official receiver has not 
this power at all under any circumstances without the consent of 
the Board of Trade : and (2) even if the Board of Trade gave its 
consent, the official receiver would have no such authority. With 
regard to the second of these contentions it is not necessary for me 
now to express an opinion. It is clear, in the present case, that 
the consent of the Board of Trade was not obtained. What 
I have to decide, therefore, in this case is, whether the official 
receiver has, by virtue of his office alone, the power of ordering, 
a sale of a debtor's effects as soon as that debtor has been adjudi- 
cated a bankrupt. To answer that question it is necessary to 
examine the material sections of the Act. The first section of 
importance is section 54. It provides ** (1) Until a trustee is 
appointed the official receiver shall be the trustee for the pur** 
poses of this Act, and immediately on a debtor being adjudged 
bankrupt, the property of the bankrupt shall vest in the trustee. 
(2) On the appointment of a trustee the property shall forthwith, 
pass to and vest in the trustee appointed." Now, if this section, 
stood alone, I should be bound to read the words as meaning for 
aU the purposes of the Act, and, by section 66, 1 find that " subject 
to the provisions of this Act, the trustee may do all or any of the 
following things," and in the list which follows the first thing 
which may be done is, " (1) Sell all or any part of the property 
of the bankrupt," &c. Taking section 54 and section 56 together, 
therefore, it would seem that, subject to the provisions of the Act, 
the official receiver is entitled to sell the property of the bankrupt. 
But it is necessary further to consider the provisions of the Act 
as to whether any of them cut down this power. It is necessary, 
I say, to go further, and the next important section we come to 
is section 68. There it is provided that *' all expressions referring 
to a trustee shall, unless the context otherwise requires, or the Act 

M.B.— VOL. II. c 
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1884. otherwise provides, include the official receiver when acting as 
£7m trustee," and it seems to put the matter even more clearly than 
^pSSsf^ the two sections which I have before read. Taking all these 
Ex PAKTB section together, what it comes to is this, that " subject to the 
provisions of this Act, the trustee. or the official receiver, when 
acting as trustee, may sell, &c." If the matter rested there ; if 
these sections contained all that was said in defining the powers 
of the official receiver, there seems little doubt but that the official 
receiver, when acting as trustee, would have the same powers as 
a trustee, one of which powers is "to sell." But there is the 
important section 70 yet to be considered. That section deals 
with, clearly and definitely, the duties of the official receiver as to 
the debtor's estate. Sub-section (2) provides that " For the pur- 
pose of his duties as interim receiver or manager, the official 
receiver shall have the same powers as if he were a receiver and 
manager appointed by the High Court, but shall, as far as 
practicable, consult the wishes of the creditors with respect to the 
management of the debtor's property, and may for that purpose, 
if he thinks it advisable, summon meetings of the persons claiming 
to be creditors ; and shall not, imless the Board of Trade other- 
wise order, incur any expense beyond such as is requisite for the 
protection of the debtor's property or the disposing of perishable 
goods." And in sub-section 1 (a) it shall be the duty of the official 
receiver, " pending the appointment of a trustee, to act as interim 
receiver of the debtor's estate, and where a special manager is not 
appointed as manager thereof." The trustee there mentioned is 
undoubtedly the trustee appointed by the creditors, and, in my 
opinion, the section deals with the powers and duties of the official 
receiver, both up to and after adjudication. The section says he 
is to act as receiver and manager, and those terms being some- 
what vague, there are added the explanatory words in the sub- 
section I have read. The quaHfication in the former sections, 
" subject to the provisions of this Act," and " unless the Act other- 
wise provides," become thus intelligible. The Act provides that 
the official receiver shall consult the wishes of the creditors with 
respect to the management of the debtor's property : and, further, 
that he shall not, unless the Board of Trade otherwise order, incur 
any expense beyond such as is requisite for the protection of the 
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debtor's property. I feel bound to look upon these expressions i884. 
as precise and definite limitations of those powers which the ofiioial £^^ 
receiver undoubtedly would have had if the preceding sections of ^^^^ ^^ 
the Act had not been qualified. In the face of those expressions, Ex paetb 
I feel that I cannot, without doing violence to the language of the 
Act, say that the oflicial receiver had, by virtue of his office, and 
without the sanction of the Board of Trade, the power of sale 
which he exercised in the present case. As to whether the Board 
of Trade itself has any authority to sanction a sale by the official 
receiver, I will offer no opinion. The question is not before me 
now, and it is not necessary for me to give any judgment. I will 
say this much, however, and I say it notwithstanding that there 
cannot be the slightest doubt that the percentage thus obtained is 
honestly applied to the payment of expenses. If the question 
ever does arise, the fact that the percentage goes to the Board of 
Trade, and that the body which orders the sale also receives the 
percentage, cannot be without weight. So far as the present case 
is concerned, I am clearly of opinion that the sale was illegal for 
the reasons I have stated, and the only question which now 
remains is what course I ought to take under the circumstances. 
There is no charge against the bona fides of the official receiver, 
and it is not suggested that the trustee, if the opportunity had 
been left to him of selling this property, could have sold it to 
better advantage or dealt with it in a better manner. For this 
i^ason I am of opinion that the expenses of the auctioneer ought 
to be allowed. The percentage upon the sale, deducted by the 
official receiver, however, must be refunded to the trustee, because 
the sale was illegal and the taking of the percentage was in con- 
sequence equally illegal. 

Judgment accordingly. 

Solicitors : lAnklater 8f Son for the trustee. 

The Solicitor to the Board of Trade for the official 
receiver. 
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DIVISIONAL In re STEPHENS, Ex parte THE TEUSTEE. 

COURT. 
Ca^^.^aot) Bankruptcy Ad, 1883, Section 163— ^anArupfcy Rules, 1883, Etde 111 (3). 

Wills, J. 
1885. AppecH from refusal to order prosecution of a bankrupt. Fraudulent 

removal of furniture. The Debtors Act 1869 (32 & 33 Vict. c. 62), 

Sections 11, 12 and 16. 



Jan, 10. 



T 



HIS waa an appeal from a deoision of the learned Judge of the 
Birkenhead County Court, by which he refused to order the prose- 
cution of the bankrupt Step/i^nSy on the charge of having within 
four months before the presentation of a bankruptcy petition 
against him, fraudulently removed certain articles of furniture 
above the value of 10/.; or to order the trustee in the said bank- 
ruptcy to prosecute tiie bankrupt and one J. Coffey for conspiring 
to remove the said furniture. 

, The debtor, Stephens, formerly carried on business in Oxten 
Eoad, Birkenhead, as a baker and general confectioner, and after 
being for some time in difficulties, on August 14th, 1884, he called 
a private meeting of his creditors. At this meeting a statement 
of affairs was put forward in which the furniture at his place of 
business was valued at 30/., and an offer of ba. in the pound was 
made. This oflfer, however, was refused by the creditors. 

On the next day, August 16th, J. Coffey , the brother-in-law of 
the debtor called on one J. Jones, a furniture remover, residing in 
Birkenhead, and inquired the charge for removing certain furniture 
f;rom the debtor's residence in Oxten Eoad to Hartnup Street, 
Liverpool, and, after inspection, J. Jones agreed to remove it for 
3/. The furniture was thereupon immediately removed, the debtor 
assisting in the removal, and subsequently meeting Coffey in 
Hartnup Street, who helped him to unload it into the house. 
- On August 21st a bankruptcy petition was presented against 
Stephens; a receiving order was made, and one R. Jon^s was 
appointed trustee. 

The public examination of the debtor was held at the Birken- 
head County Court on September 17th, and adjourned to October 
29th, and November 12th respectively. 
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At the examination on September 17thy the debtor admitted i885. 
that a private meeting of the creditors had been called^ and that ^^^ 
5s. in the pound had been offered and refused. The debtor was ^bpheot, 
also examined on his statement of affairs in the bankruptcy, in ThbTbubteb. 
which no mention was made of the furniture formerly valued at 
30/., and he said that he knew nothing of its removal, and that 
suoh furniture belonged to his wife. 

At the examination on October 29th, further inquiries were 
made with regard to the furniture, when the debtor again asserted 
that he did not know where it was, and further that he was at 
enmity with his brother-in-law, J. Coffey^ and had not seen him 
for seven years. 

At the examination on November 12th, however, the trustee at 
length discovered that the furniture in question was at Ulleswater 
Street, Liverpool, where it had been removed from Hartnup Street ; 
and the trustee thereupon took possession of it. 

In consequence of the conduct of the debtor application was 
made to the County Court to order his prosecution, which applica- 
tion was refused. From this refusal the trustee now appealed. 

F. (7. WilliBy ioT the trustee, after stating the facts as above, 
and reading the affidaivits of J. Jones and B. Jones^ and the short- 
hand writer's notes of the public examination of the debtor, in 
support, said : ' . 

Section 163 of the Bankruptcy Act, 1883, provides " (1) Sec- 
tions 11 and 12 of the Debtors Act, 1869, relating to the punish- 
ment of fraudulent debtors, and imposing a penalty for absconding 
with property, shall have effect as if there were substituted therein 
for the words, * if after the presentation of a bankruptcy petition 
against him,', the words, ' if after the presentation of a bankruptcy 
petition by or against him ;' (2) The provisions of the Debtors 
Act, 1869, as to offences by bankrupts shall apply to any person 
whether a trader or not in respect of whose estate a receiving order 
has been made, as if the term * bankruptcy' in that Act included a 
person in respect of whose estate a receiving order has been made." 
(Counsel then read sections 11 and 12 of the Debtors Actj 1869, 32 
Sf 33 Vict. C./62.) The charges I make are under sub-sects. (1), 
(2), (4), (5) and (6) of section 11 of the Debtors Act, 1869. I 
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1886. submit thai, having regard to the evidence which has heen given 
i^^ in* the affidavits, it is dear that the debtor was present when the 
^^^^' furniture was removed, and had full cognizance of its removal. 
ThbTbubtbb. In the face of the shifty answers given by the debtor in his exami- 
nations, it is monstrous to suppose otherwise. Section 16 of the 
Debtors Act provides that " where a trustee in any bankruptcy 
reports to any Court exercising jurisdiction in bankruptcy, that in 
his opinion a bankrupt has been guilty of any offence under this Act, 
or where the Court is satisfied upon the representation of any creditor 
or member of the committee of inspection that there is ground to 
believe that the bankrupt has been guilty of any offence under this 
Act, the Court shall, if it appears to the Court that there is a 
reasonable probability that the bankrupt may be convicted, order 
the trustee to prosecute the bankrupt for such dffence.'' All that 
is necessary is that the Court must be . satisfied '^ that there is 
ground to believe that the bankrupt has been guilty of any 
offence," and that '^ there is a reasonable probability that the bank- 
rupt may be convicted." All that the Court has to do is to be 
satisfied that there is a,pntnd/acie case, it will be for a jiu'y to say 
whether the charge can be substantiated. I may say that I men- 
tioned this case in the Divisional Court on the Friday before 
Christmas, and the Lord Chief Justice who was then a member of 
the Court considered that the Solicitor for the Treasury should 
have notice. Notice has now been given to the Treasury, and 
counsel is present on their behalf. 

R. S. Wright y for the Solicitor for the Treasury : 

I say at once that I do not think I have any locus standi to 
address the Court. I am only here in obedience to the suggestion 
of the Lord Chief Justice. 

[Cave, J. : .You have had notice, and have seen all the papers 
in the case, I suppose.] 

Yes. I may say, however, that I am in doubt whether there 
would have been any jurisdiction at all for this Court to interfere 
in' the matter if it were not for Rule 111 (3) of the Bankruptcy 
Rules, 1883, which appears to remove all difficulty. That rule 
provides that " no appeal shall be brought in respect of the omis* 
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sion by the Court appealed from to exercise any discretionary isss. 
power, unless the Court shall, in its judgment, or on application i^ ^ 
made at the hearing, have expressly refused to exercise such power, ex^^mb 
in which case the refusal may be made a ground of appeal." The Thb Teubtkb. 
learned judge was expressly desired to exercise the power, and he 
refused. 

Cave, J. : 

I am of opinion that in this case the order asked for should be Judgment, 
made, but having regard to the fact that there will be a trial we 
do not consider it desirable to state any reasons. 

Wills, J., concurred. 

Order accordingly. 

Solicitors : Samlltiy Grammer and HamUriy for the trustee. 
The Solicitor for the Treamry, 



In re W. J. COX, Ex parte THE TRUSTEE. Befoek 

Mb. Justice 
Bankruptcy Ad, 1883, Section 24. ^^' 



Application for the committal of a debtor for contempt in refusing to 
deliver up possession of premises occupied by him, at the request of the 
trustee in the bankruptcy. Form of Order. 



Jan, 19. 



T 



HIS was an application made to Mr. Justice Field, sitting as 
the Judge in bankruptcy during the absence of Mr. Justice Cave 
on circuit, on behalf of the trustee in the bankruptcy of W. J. CoXy 
for the committal to prison of the debtor for contempt of Court in 
haying failed to perform certain duties imposed on him imder 
section 24, sub-sections (2), (3) and (4) of the Bankruptcy Act, 
1883, relating to the " duties of a debtor as to the discovery and 
realization of his property." 

The contempt in the present case consisted in the debtor haying 
neglected (1) to deliver up the premises occupied by him to the 
trustee when so requested: and (2) to attend or wait upon the 
trustee when required by him so to do. 
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1885* F. C. Willis for the trustee. 

In BB I will deal first with the first oause of complaint. The facts are 

Ex paetb' very simple. The debtor carried on his business as an upholsterer 
ThbTbubtee. ^t 243, Portobello Road, Netting HiU. The trustee in the bank- 
ruptcy was appointed, and he has contracted to sell the interest in 
these premises, together with the fixtures and fittings, to a Mr. 
Hayward, for 800/., and possession is to be handed over to-morrow, 
January 20th. The trustee has required the debtor to give up 
possession that this may be done, but he has obstinately refused. 

Sidney Woolftoi the bankrupt. 

The words of section 24 are " if a debtor -wilfully fails to per-^ 
form the duties required of him." In this case the debtor has 
been guilty of no wilful default, nor has he neglected to comply 
with any reasonable request of the trustee. 

[Field, J. You are bound to give up possession.] 

There is the question of reasonable time. The receiving- order 
was made in November last ; the notice of the trustee requiring 
the debtor to give up possession was not given until last Friday 
week, January 9th. Moreover, I have an affidavit of the debtor 
showing that the contract alleged to have been entered into by the 
trustee is a mere sham. 

Field, J. : 

I shall not deal with that. I think the notice was quite sufficient. 
The trustee cannot be impeded in the performance of his contract. 
The bankrupt is merely standing out in contumacy. I shall make 
the order as prayed, but it will not be drawn up if the bankrupt 
gives up possession by to-morrow morning at eleven o'clock. 

Sidney Wool/: 

I submit that would not be the proper form. I submit that the 
order should be an order to deliver up possession, and then if the 
debtor did not deliver possession he might be committed for con- 
tempt. In the case of In re Pookea Royle (L. R., 7 Q». B. D, 9), 
it was held that '^ the mere fact that a trustee in bankruptcy has 
within four days after his resignation or removal from office 
neglected to render the accounts prescribed by the G-eneral Rule 
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126 of the Bankruptoj Act, 1869, is not sufficient ground for his 1886. 
committal to^ prison by the Court of Bankruptcy as for a contempt, j^Tm 
To warrant such committal there must be some evidence that he ^' •L\22?' 
has after notice from the Court wilfully failed to perform the duties The Tbu8tbb. 
imposed upon him by the rule." That was in the case of a trustee, 
but the reasoning is the same in a case like the present. 

Field, J. : 

No. I shall make the order in the terms of the application, but 
it will not be drawn up if the condition I have stated is complied 
with. 

[ Upon the other branch of the motion^ an undertaking was given that 
the bankrupt would attend the next appointtnent which the trustee 
might make.l 

Solicitors : Brooky Chapman 8f Co. for the trustee. 



In re MAUGHAN, Ex parte THE TRUSTEE. Bdobb 

Mb. JusnoB 
Bankruptcy Act, 1883, Sedioru 44, 65, and 168. ■^^' 

Disclaimer — Agreement for a Lease — Assignment — Bankruptcy of Assignor^- Jan. 19. 

*' Property." 

Held: — ^That the word <* property" as used in section 55, and as defined 
in section 168 of the Bankruptcy Act, 1883, is not restricted to ** property 
divisible amongst the creditors" mentioned in section 44, but extends to 
any kind of property subject to any onerous covenants or obligations 
which may be vested in the debtor. 



T 



TTTR waa an application on behalf of the trustee under a scheme 
of arrangement, for leave to disclaim an agreement for a lease of 
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1885. certain premises situate at 41, Cheapside, in accordance with the 
jt^M provisions of section 55 of the Bankruptcy Act, 1883. 
"l&t^J^OT "^ receiving order was made against the debtor, Maughan^ in 
ThbTbubtkb. August, 1884, and the creditors accepted a scheme of arrangement 
which was duly approved by the Court. This scheme provided, 
amongst other things, that the property of the debtor, divisible 
among his creditors under the receiving order, should vest in a 
trustee, who should administer the property as nearly as might be 
in the same manner as if the debtor had been adjudicated bank- 
rupt, and one J, B. Mankhouse^ was subsequently appointed such 
trustee. 

The business premises of the debtor at 41, Cheapside, were held 
by him imder an agreement for a lease bearing date May 6th, 
1879, for a term of twenty-one years. 

By another agreement, bearing date June 13th, 1884, the debtor 
had entered into a contract with a company known as Maughan's 
Patent Geyser Company, for the Eale to them of his business and 
patents, and business premises. Neither of these agreements was 
under seal. Although the debtor had parted with his beneficial 
interest in the property at the date of the receiving order, he 
remained liable to the lessors under the covenants in the agreement. 

Mr. HolmeSy solicitor, now applied on behalf of J, B. Monkhouse^ 
the trustee under the scheme, for leave to disclaim the interest of 
the debtor in the business premises under the agreement of May 6th, 
1879. 

Sidn4*y JFoolf, for Maughan's Patent Geyser Company. 

JE. Cooper WilliSy Q.C.y for the landlord: 

I submit that the trustee cannot disclaim the interest of the 
debtor in the agreement of May 6th, 1879. In the first place, 
there is no property to disclaim. Section 55, sub-section (1), pro- 
vides, that "where any part of the property of the bankrupt consists 
of land of any tenure burdened with onerous covenants, &o.," the 
trustee may disclaim. The part of the property must consist of 
land of some tenure. Here, previous to the receiving order — some 
two months before — the debtor had assigned to the company. He 
had entered into an agreement to sell, upon the terms of certain 
shares being allotted to him, and the company were placed in pes* 
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sessioii and got all the title the debtor could give. But even if the issa. 
debtor had any interest left in him he would hold it as trustee for jJJ^ 
the company. Section 44 of the Act provides, that " The property ■?^^^^» 
of the bankrupt divisible amongst his creditors, and in this Act TexTbubtbb. 
referred to as the property of the bankrupt, shall not comprise the 
following particulars : (1) Property held by tiie bankrupt on trust 
for any other person." The word " property '' in section 55 means 
" property divisible amongst the creditors." The debtor's interest 
here is not divisible amongst creditors. My argument is, that even 
if the debtor has any interest, it could only be on the request of 
the company to call upon the lessors to grant a lease. 

[Field, J. : By the agreement between the debtor and the 
company he is bound to execute all assurances, &c., for vesting the 
property in the company. He has not done so.] 

The debtor then must hold all the interest which he has in trust 
for the company. In section 168 — the interpretation clause of the 
Act — the term "property" is said to include "money, goods, 
things in action, land, and every description of property, whether 
real or personal, and whether situate in England or elsewhere ; 
also obligations, easements, and every description of estate, in- 
terest and profit, present or future, vested or contingent, arising 
out of or incident to property, as above defined." The word 
" property," as used in section 55, and as defined by section 168, 
means "property divisible amongst the creditors." "When ihe 
resolutions for the scheme were passed and confirmed the trustee 
only became trustee of the property divisible amongst the creditors. 
{Cowisel r^erred to the case of The East and West India Dock Com* 
pany v. Hilly L. R., 22 Ch. Div. 14.) 

Sidney Wool/: 

The assignees are no longer in possession of the property, and 
are |>erfectly willing to give up possession* I may also call your 
Lordship's attention to the case of -Eic parte Sir W. Hart-Dyke^ 
In re Morrish^ L. R., 22 Oh. Div. 410, where it was held : Sembky 
" That the trustee may also disclaim a lease which has been de- 
termined before his appointment." {Counsel also re/erred to the 
case of Walsh v. Lonsdale^ L. R., 21 Ch. Div. 9.) 



Judgment. 
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1885. Field, J. r 

In BB I think that I ought to make this order, and that I have the 

Ex PAETB power to do so. However beneficial such an order might be, if I 
^™^T™' ^^^^ ^^^ ^t^ ^^® arguments put forward by Mr. Willts I 
should not make it, but I think the true construction of the Act is 
that this property is such as the trustee is entitled to disclaim. 
The facts of the case are short. The debtor had, after the execu- 
tion of the lease in 1879, an estate in him which everybody agrees 
was burdened with onerous covenants. If it had remained in him 
till he became bankrupt there is no doubt but that the trustee 
might have disclaimed. But the debtor has since entered into a 
contract to assign it in terms large enough to pass all the beneficial 
interest he had to the company called Maughan's Patent Geyser 
Company. It left him, however, in this position ; he was under 
the liability to execute further assurances whenever the purchaser 
asked him to do so. The intention of the legislature on the pre- 
sent Act was, in my opinion, to enlarge the power of disclaimer. 
Section 55 says, that " where any part of the property of the 
bankrupt consists of land of any tenure burdened with onerous, 
covenants '^ it may be disclaimed. In section 44 we have the pro- 
perty of the bankrupt divisible amongst his creditors, and this 
property does not -include property held in trust. But am I bound 
to read the word ** property " in section 55 as property divisible 
amongst the creditors P I do not think so, and I am of opinion 
that the words were purposely omitted. I am bound to give the 
full definition of the word " property " and not to hamper it. In 
my opinion, the legislature intended that if there was property bur- 
dened with onerous covenants, although not divisible, the trustee 
might disclaim it. In other words, I am of opinion that the word 
\* property," as used in section 55, and as defined in section 168 of 
the Act, is not to be restricted to " property divisible amongst the 
creditors " mentioned in section 44, but extends to any kind of 
property vested in the debtor subject to any onerous covenants or 
obligations. Then it is said this ia not land. I think it is ; and 
inasmuch as the trustee is under an obligation to the landlord, 
that he can disclaim. It would be a great pity to cut down a 
beneficial Act of this description, and I, for my part, am not in- 
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ThbTbubtee. 



clined to do so. In my opinion, therefore, the right of disclaimer 1886. 
exists, and leave will be given to the trustee to disclaim. j^^ 

Leave to disclainiy the trmtee and the company undertaking to give ^^xpaetb 
up possession. Costs of all parties out of the estate. 

Solicitors : Ingle^ Cooper ^ Holmes, for the trustee. 

Lonley ^ Morlei/, for Maughan's Patent Geyser 

Company. 
Hughes y Hooker 8f Co., for the landlord, 

Casbs relied upon or referred to : — 

■ 

Th^ East and West India Dock Company v. Hilly L. E., 22 

Ch. Div. 14. 
Ex parte Sir W. Hart-Dyke, In re Morrish, L. E., 22 Ch. Div. 

410. 
ITaM V. Zwwrfflrfr, L. E., 21 Ch. Div. 9. 



In re FOSTBE, Ex parte BASAN. 

Bankruptcy Ad, 1883, Section 4, Suh-sedion 1 (g), 

Application to ad aeide bankruptcy notice — Adjournment sine die — Evidence, 

- A debtor, after the senice of a bankruptcy notice upon him under 
section 4, sub-section 1 (g) of the Bankruptcy Act, 1883, commenced an 
action against his creditor to set aside the judgment on which such 
notice was founded, and prayed that an account might be taken, and 
made other claims in the nature of a counterclaim. The debtor deli- 
Tercd the statement of olaim in the action, and applied to the Court to 
dismiss the bankruptcy notice. The registrar, after reading the state* 
ment of claim, adjourned the application sine die, with liberty to apply. 
Jleld (on appeal) : — That the statement of claim was not evidence ; 
and the registrar, before interfering with the operation of the bank- 
ruptcy notice, ought to have been satisfied by evidence that the debtor 
had at any rate some reasonable ground for bringing the action. 



COURT OF 
APPEAL. 

Before the 
Masteb of 
THE Rolls, 

Cotton, L. J., 

IjINDLET, Ij. J. 
1886. 

Jan. 23. 



T 



HIS was an appeal on behalf of H. Basan, a creditor, from 
an order of Mr. Begistrar Broughamy directing that the applica- 
tion of the debtor, George Foster, for the dismissal of a bankruptcy 
notice against him should be adjourned sine die, with liberty to 
apply. 
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1886. The order appealed from was in the following form : " In the 

]JJJ^ matter of a bankruptcy notioe by the above-named Halbert Basan 
^^**™*» against the above-named George Fostei*^ dated the 23rd September, 
Basan. 1884. Upon the adjourned application of the above-named George 
Foster for the dismissal of the above-mentioned bankruptcy notioe, 
and upon hearing counsel . . . and upon reading the statement 
of claim in the action brought by the said George Foster against 
the said Halbert Basan in the Chancery Division of the High Court 
of Justice, and admitted by the respondent to have been served in 
the said action . . . and upon hearing certain correspondence 
between the said George Foster^ the said Halbert Basan, and one 
Peter BoseOj read. And the said Gearge Foster by his counsel 
undertaking to prosecute the said action brought by him against 
the said Halbert Basan in the Chancery Division of the High Court 
of Justice with due diligence. It is ordered that the said applica- 
tion be adjourned sine die, with liberty to either party to apply to 
restore the same." 

The debtor Foster was originally a member of the Stock Ex- 
change, but in the year 1867 he was declared a defaulter, and he 
had since that time frequently employed the said H. Basan as his 
broker for stocks and shares. 

In connection with these proceedings in July, 1882, an I U 
for the sum of 2,375/. 14s. 6rf. was given by Foster to Basan, upon 
which, on May 26th, 1883, final judgment was obtained. 

Upon September 23rd, 1884, a bankruptcy notice imder sec- 
tion 4, sub-section 1 (g) of the Bankruptcy Act, 1883, was served 
upon the debtor for 2,288/. 14s. 6d, balance of judgment debt then 
due. 

Thereupon the debtor Foster, on October 14th, 1884, com- 
menced an action in the Chancery Division of the High Court of 
Justice, by which he prayed to have the said judgment set aside, 
and that all proceedings thereon might be stayed pending the 
taking of accounts — that an account might be taken of what (if 
anything) was due from the plaintiff to the defendant at the time 
of the said I U— and making other claims in the nature of a 
counterclaim. 

The debtor Foster subsequently applied that the bankruptcy 
notice served on him might be dismissed, and upon this appli- 
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cation on November 4th, 1884, Mr. Registrar Brougham made the i885. 
order above set out. . £J^ 

From this order Mr. Basan now appealed. Postbb, 

^^ Ex PARTB 

U. Cooper Willis (Ingle Joyce with him) for the appellant. Basaw. 

The registrar ought to have given a definite decision, and he 
had no right, under the circumstances, to order an adjournment. 
The correspondence mentioned in the order was not in evidence. 
The only real evidence before the registrar was that on Octo- 
ber 14, 1884 — ^three weeks after the bankruptcy notice had been 
served — Foster had brought an action in the Chancery Division 
against Mr. Basan^ and in that action he claims that the judgment 
obtained against him should be set aside, and an account taken, 
and he also claims certain relief against Mr. Basan, 

[LiNDLEY, L. J. : The action impeaches the judgment, I 
suppose.] 

This action was commenced after the bankruptcy notice had 
' been served. My case before the registrar was that, even though 
an action might be brought, there was no evidence of the truth of 
the facts alleged in the statement of claim. The letters men- 
tioned in the order were simply referred to by counsel in his 
opening statement ; they were never proved. The registrar can- 
not take cognizance of letters simply because they are read in the 
opening of counsel. 

[The Master of the Eolls : Was there any dispute as to the 
truth of the action P] 

Yes. Section 4, sub-section 1 (g), provides that an act of bank- 
ruptcy is committed after a bankruptcy notice hafi been served, 
unless the debtor shall " either comply with the requirements of 
the notice, or satisfy the Court that he has a counterclaim, set-off 
or cross demand which equals or exceeds the amount of the judg- 
ment debt, and which he could not set up in the action in which 
the judgment was obtained." I submit that what was done did not 
satisfy the Court. The Court could only be satisfied by proper 
evidence. It surely is not sufficient for a man to say that since 
the bankruptcy notice was served, he has thought fit to bring an 
action. If Foster had gone into the box and said the facts in the 
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1885. Btatement of claim were true, it would have been something, but 
^J^ even this was not done. Further, it is a balance of a judgment 
J[?*™*» debt on which the notice is founded, the debtor has paid a part. 

[The Master of the Eolls : Did you speoifically point out to 
the registrar that you disputed the authenticity of the letters P] 

I said that I would admit nothing but that an action had been 
commenced. 

[The Masteb op the Eolls : Prom the form of the order, it 
seems to me that you did not make the registrar understand that 
you objected to the letters.] 

The letters were never proved, and no mention of them ought to 
have been made in the order when it was drawn up. The mere 
opening speech of counsel is not evidence. I have here an affidavit 
of what took place. 

[The Master of the Eolls : As I xmderstand it, counsel on 
both sides were present, and there is no necessity for an affidavit of * 
anybody else. "We shall not accept it.] 

Herbert Reed for the debtor, 

. The registrar, on making the order, thought it convenient that 
one Court should settle the matter. If wrong was done to the 
appellant, he gave him liberty to apply. If on the letters some 
mistake had been made, the registrar would doubtless on applica- 
tion restore the case. In the Court below I read the letters. The 
other side did not say they did not admit them to have been 
written or received. They did say, at the end of the case, that 
they only admitted that the statement of claim had been delivered. 
The registrar did not suppose for one moment that it was objected 
that the letters were not written or received. 

[The Master of the Eolls, after looking at the statement of 
claim referred to: As a matter of fact, it appears to me doubtful 
whether this statement of claim discloses any cause of action.] 

If the Court, on hearing correspondence read which is not 
objected to, thinks a case ought to be adjourned, it is at liberty to 
make such an order. 
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[Cotton, L. J. : "Where there is no stay of execution, you can- 1886. 
not stop a bankruptcy notice, unless you make out a primd facie £^^ 
case. Here there appears to be no primd facie case whatever.] Fosteb, 

As a matter of fact, the plaintiff in the action alleges that there 
never was any value in consideration for the I U on which 
judgment was signed, and nothing whatever was then due from 
him, but that the defendant was considerably indebted to him, and 
the I U was wrongfully extorted. In the counterclaim he 
asserts that the defendant, being employed as broker to buy, sell, 
and carry over stocks and shares, has in many cases bought from, 
sold to, and carried over with himself, taking the profits, thus being 
a principal in the transaction and charging the plaintiff with com- 
mission and interest. 

[Cotton, L. J.: The question appears to me to be still un- 
answered, Is it right that a bankruptcy notice should be stayed on 
a mere piece of pleading P] 

The registrar said the facts disclosed by the .correspondence 
ought to be sifted in the other Court. 

[The Master of the Eolls: I have here the notes of the 
registrar, and he says, '^ It seems to me that, on reading the state- 
ment of claim which has been delivered, there is an action pending 
in another Court which raises a counterclaim, and it would be 
better that the matter should be tried in the other Court and not 
here."] 

The question was one entirely of discretion, and no appeal ought 
to have been brought. 

The Master of the Rolls (Brett) : 

It seems to me, after having read the notes of the registrar, that Judgmd&t. 
he assumes to act solely on the statement of claim. He appears 
to have done so solely, and makes no mention of the correspondence. 
It is not necessary for me to say what course might have been 
pursued if the letters had been proved to contain evidence in sup- 
port of the statement of claim, for the registrar says in his notes 
that his opinion is founded on the statement of claim alone. Now 
the statement of cledm is no evidence of anything. It is a strange 

M.B. — VOL. II. D 
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1885. ^^^9 ^^^ ^ doubt arises in my mind whether it discloses any oanse 

J*^ of action at all. It may be that it contains a valid connterclaim ; 

FoBTEB, but even if it in this respect fulfils all the requirements necessary, 

BiBAH. if the registrar acts merely on the facts stated in the statement of 

daim, he has no evidence. He ought to have had, by affidavit or 

otherwise, some real evidence to show him that there is a reason- 

able ground for instituting such an action as is maintained in the 

counterclaim. He can only come to that conclusion upon evidence. 

I am of opinion that in this case the registrar has been too hasty, 

and that the order ought to be set aside. The matter must be 

referred back to the registrar, with costs. 

Cotton, L. J. : 

I am also of opinion that the registrar has not sufficiently con- 
sidered the nature of the statement of daim. I do not say that it 
is so in this case, but a statement of claim may be a mere inven- 
tion. If a counterclaim is put forward which could not be set up 
in the action in which the judgment was obtained, it would doubt- 
less not be wrong in the registrar to let the decision be taken in 
another Court, but he ought to examine into it, and if the claim 
appears to be a shadowy one this course ought not to be taken. 

LiNDLEY, L. J. : 

It seems to me that the registrar has really adjourned this ease 
without any evidence at all. He has come to the conclusion that 
the statement of claim delivered in an action in the Chancery 
Division shows good groimd to set aside the judgment. But there 
must be some evidence in support of it, and as this was not given, 
I am of opinion that the case must be referred back to the regis- 
trar, and the appeal allowed with costs. 

Order accordingly. 

Solicitors : Coburn 8f Toung for the appellant. 
Goldberg Sf Langdon for the debtor. 
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In KB PAEK, Ex parte KOSTEE. ^P^^^.^^ 

' , APPEAL. 

Judgment Summons—Order for Payment hy ImtalmenU—'^ Means to pay "— Bepoeb thb 
The Debtors Ad, 1869, Section 5, Suh-aection {2)'-IUfusal to commit. ^^^' 

Cotton, L.J., 

rri LlMDLET,L.J. 

i HIS was an appeal against an order made by Mr. Justice Cave 1886. 
in Chambers, on November 15th last, whereby he dismissed an jii]^3. 
application on behalf of the appellant Raster ^ for the committal to 
prison of the debtor J. A. Parky under the following circum- 
stances : — 

On October 13th, 1883, a judgment for the simi of 125/. Is. 8c?. 
and 3/. 14s. costs, was obtained against the debtor, and on his 
neglecting to pay the same a judgment summons was taken out 
against him on December 17th, 1883, upon which an order was 
made by llaster Dodson for the payment of 5/. a month. This 
order was not complied with, however, and on April 5th, 1884, a 
summons was taken out for default in four instalments, which 
was heard by Mr. Begistrar HazUtty and adjourned by him to 
Mr. Justice Mathbw, who was then acting as the bankruptcy 
Judge, and by whom an order for committal was made on May 
10th, such order not to be drawn up if 10/. was paid within a 
month. This sum not being paid, the order was drawn up on 
July 9th, and the debtor was arrested on July 12th, but released 
on July 17th on payment of 20/. 

On September 1st 25/. was due, and a summons was taken out 
on September 9th, which came on for hearing before Mr. Eegistrar 
Brougham on October 13th, and was adjourned to November 5th, 
when evidence having been tendered to show that the debtor had 
received 60/. since the order in July, the matter was referred to 
the judge. 

On application to Mr. Justice Cave, however, an order for com- 
mittal was refused, and from this refusal Mr. Koater now appealed. 

F. C. Willis for the appellant : 

I submit that the learned judge took a wrong view« The debtor 
had an allowance of 5/. a week from his brother. The reason Mr. 
Justice Cave refused the order appeared to be that, inasmuch as 

d2 
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this 51. a week was a free gratuity which could be stopped at any 
time, it did not come within the word ". means." As a matter of 
fact it came to this, that in order to have means the debtor must 
earn the money. 

[The Master of the Eolls: I do not see that. All you 
showed was this allowance of 6/. from the debtor's brother to keep 
him from starving. Where was he to get the money to pay your 
debt P] 

The question was whether he had had the means of paying the 
money. Section 6, sub-section (2) of the Debtors Act, 1869, with 
regard to commital, provides "that such jurisdiction shall only be 
exercised where it is proved to the satisfaction of the Court that 
the person making default either has or has had since the date of 
the order or judgment the means to pay the sum in respect of 
which he has made default, and has refused or neglected, or refuses 
or neglects, to pay the same." 

[The Master of the Rolls : "What is the use of the order ; 
you could not get the money the man had spent. It is simply 
using the Act to put a screw on the brother.] 

The creditor is an hotel proprietor, and the debtor was permitted 
to incur the debt on the faith of this allowance of the brother. He 
has had means, and either the Act is to have efiFect or it is not. 

The defendant Park was present, but was not represented by 
counsel. 

The Master of the Rolls (Brett) : 

With regard to this case I will say nothing but this, that the 
appellant has not satisfied me that Mr. Justice Cave was wrong in 
saying that the debtor had not had the means to pay the debt. 

Cotton, L. J. : 

I do not know what rule Mr. Justice Cave may have laid down 
in coming to his decision. From the Act, if a debtor has had 
means to pay the debt from any source, I should think he might 
be sent to prison. In the present case, however, I cannot say that 
I am satisfied this was the case. 
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LlNDLEY, L. J. : 1885. 

All we have to consider is, whether the debtor has or has had the In bb Pabk, 
means to pay. If so, it appears to me immaterial where he got ^k<^^ 
them, whether from charity or not. Here it is stated the debtor 
had a gratuitous allowance of 51. a week from his brother, and the 
question is. Is that sufficient P I am not satisfied upon this point, 
and the appeal must therefore be dismissed. 

Appeal dismissed. 

Solicitor : W. F. Stokes for the appellant. 



In re young. Ex parte YOUNG-. court of 

APPEAL. 

Bankruptcy Act, 1883, Section 18. Bepobe the 

Mabteb ov 

Comjpoaition or Scheme of Arrangement — Refmal of Court to approve — Rash ^^^ Rolls, 

and hazardous Speculations. Cotton, L. J., 

IiDII>LET,L.J. 

In a case where a debtor, as the managing director of a mining com- 1885. 
pany, the mines being undeveloped, advanced both his own and borrowed - ^~^o 
money to the company, which subsequently became insolvent, and a 
petition in bankruptcy was presented against the debtor, and a composi- 
tion accepted by his creditors. 

Hdd : — That the debtor had been guilty of rash and hazardous specu- 
lations ; and that the registrar was quite right in refusing to approve 
the composition offered. 



T 



HIS was an appeal on behalf of the debtor from an order of 
Mr. Eegistrar Fepys, by which he refused to approve a scheme of 
arrangement of the debtor's affairs, which had been accepted by 
the creditors under section 18 of the Bankruptcy Act, 1883. 

Sub-section (5) of section 18 provides that "The Court shall, 
before approving a composition or scheme, hear a report of the 
official receiver as to the terms of the composition or scheme, and 
as to the conduct of the debtor, and any objections which may be 
made by or on behalf of any creditor," 
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1885. And by sub-flection (6), "If the Court is of opinion that the 

, "^ terms of the composition or scheme are not reasonable, or are not 
Ex PAKTB calculated to benefit the general body of creditors, or in any case 
in which the Court is required under this Act, where the debtor is 
adjudged bankrupt, to refuse his discharge, the Court shall, or if 
any such facts are proved as would, under this Act, justify the 
Court in refusing, qualifying, or suspending the debtor's discharge 
{see Bankruptcy Act, 1883, Section 28, sub-sections (2) and (3) ), the 
Court may, in its discretion, refuse to approve the composition or 
scheme." 

On July 28th, 1884, a receiving order was made against the 
debtor Toung, on a creditor's petition, and on September 1st the 
statutory meeting of creditors was held, at which resolutions were 
passed accepting an oSer made by the debtor to pay Is, in the pound 
within two months, such payment to be secured by the joint and 
several promissory note of himself and his mother. 

On September 9th the debtor passed his public examination 
without opposition, and on September 29th, the resolutions passed 
on September 1st were confirmed at a subsequent meeting of the 
creditors in accordance with section 18, sub-section (2) of the Act. 

On November 18th application was made to the Court for its 
approval, when the report of the official receiver was presented. 

This report was to the effect that the debts amounted to 3,806/., 
the assets to 5/., so that something like 190/. would be required to 
s carry out the scheme which was so far calculated to be for the 
benefit of the creditors. But it was shown that the debtor had 
been intimately connected with certain companies formed for the 
working of lead mines, to which he had made advances to the ex- 
tent of more than 5,000/., and it was suggested that this amounted 
to rash and hazardous speculations under the provisions of the Act. 
Further, no proper books had been kept by the debtor. 

After hearing the report, and upon the ground that the debtor 
had been guilty of rash and hazardous speculations, the learned 
registrar refused his approval. 

Erom this refusal the debtor now appealed. 

Lee Roberts for the appellant : 

The debtor passed his public examination without opposition, 
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and then when he oame to the Court for its approval of the Boheme i885. 
already accepted by the creditors, he was met with this report of j^ BsYbTOo 
the official receiver upon the strength of which the necessary ^^pabtb 
sanction was refused. The losses were in connection with the 
T Silver, Lead and Copper Mining Company. The ad- 
vances were made to the company because Mr. Toung firmly 
believed that a far larger sum was due to the company. That 
was the fact, but unfortunately the person who owed the debt to 
the company died insolvent. I submit that the circumstances 
justified Mr. Toung in lending the money to the company, of 
which he was the managing director, and do not amount to rash 
and hazardous speculations. 

[LiNDLEY, L. J. : He seems to have been financing the com- 
pany.] 

If Mr. Young made the advances bond fide and believed that 
this debtor of the company, who owed to it 10,500/., was solvent, 
his conduct cannot be called rash and heizardous. A portion of 
the money he advanced was obtained from his mother, and he 
would not have gone to her for this purpose if he had thought the 
investment insecure. He had about 3,000 shares in the company. 

[LiNDLEY, L. J. : Here is this man who was managing director 
and had aU these shares going on advancing money in the hopes 
that the shares might rise. Is not that speculation P] 

I submit not necessarily so. In section 159 of the Bankruptcy 
Act, 1861,- the words used were " attributable to rash and hazcuxious 
speculations." Under that Act it was decided in the case of JEx 
parte Doumman^ In re Downman (32 L. J., Bank, 49) that " a specu- 
lation is not rash and hazardous within the meaning of the 159th 
section of the Bankruptcy Act, 1861, imless it is not only danger- 
ous, but such as no reasonable man would enter into." Lord 
Chancellor Westbuky, in his judgment said, « ♦ * * * the next 
question was whether these contracts, though honA fide entered 
into, did not deserve the name of rash and hazardous speculations. 
It was extremely difficult to assign anything like the limit that 
might be put upon language of that general character, which 
unfortunately had been introduced into the clause, and the form 
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1885. 
In ss Yottno, 

EZPABTB 

Touwa. 



of which it was necessary to use, hut which were so painfully 
indefinite as to leave the judge a large amount of discretionary 
power, which might frequently lead to the decisions of one judge 
being at variance with those of another. A gentleman contracted 
with the owner of a mine to give him a sum of money for the 
mine, the contract being dependent on the formation of a com- 
pany. This was such a transaction as was frequently entered 
into, and flourishing concerns beneficial to all parties frequently 
originated in this way. He could not say that a transaction of 
that kind, apparently bond fide in this sense, that the scheme was 
practicable and capable of being fairly and honestly brought into 
operation, was to be branded with the name of a rash and hazard- 
ous speculation. There might no doubt be great danger in it, 
inasmuch as success was not certain, but in order to bring it within 
the condemnatory clauses of the Act, it would be necessary to find 
that it was not only a speculation, but a rash speculation, and a 
hazardous speculation. Probably the important word in the clause 
was ' rash,' that is, such a speculation as no reasonable man would 
enter into." 

[The Master of the Kolls : Just so. There is the difficulty. 
What did the Lord Chancellor mean by the term ^'reasonable 
man " P] 

In the present case, at any rate, there was not such a speculation 
as no reasonable man would enter into. If at the time when he 
made the advances the debtor firmly believed that the creditor of 
the company would pay, his conduct cannot be called rash and 
hazardous. 

Muir Mackenzie^ for the official receiver, was not called upon. 



Judgment. 



The Master of the Eolls (Brett) : 

It woidd be very rash for me to venture to give an exhaustive 
definition of the term '* rash and hazardous speculations." More 
especially when a learned Lord Chancellor has attempted to do so, 
and in my opinion has not succeeded in doing it very well. The 
question here is, Was this man doing a reasonable thing or not P 
He was the managing director of a mine to be worked. He knew 



COUET OF APPEAL. 41 

its position, and he advanoed money to finance it nearly till it i885. 
stopped. He seems to have advanoed all his own money and i^bbTouno 
something like 2,000/. of his mother's money. This he advanced ^ ^^™ 
to a company in reality not yet developed ; a veiy small amount of 
ore had in reality been obtained. He must have known that it 
might stop at any time, and it did stop. How can it be said that 
this was not a speculation P I will give no further definition than 
in the ordinary acceptation of the word as distinguished from 
reasonable prudence it was a rcLsh speculation. In my opinion 
the order of the registrar was perfectly right. 

Cotton, L. J. : 

I am of the same opinion. The working of a silver, lead and 
copper mine is in my opinion essentially a matter of speculation. 
This man took shares ; he advanced nob only his own means but 
also his mother's. I will make no attempt to define what may be 
considered a rash and hazardous speculation, but in my opinion 
this most certainly was one. 

LiNDLEY, L. J. : 

If this was not a rash and hazardous speculation, I do not know 
what is. In my opinion the .order of the registrar was a right 
order, and the appeal must be dismissed. 

Appeal dismissed. 

Solicitors : Timhrell 8f Westbrook for the appellant. 
W. W. Aldridge for the oiEcial receiver. 

Case relied on : — 

Ex parte Datcnmanj IH re Doummany 32 L. J., Bank. 49. 
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OOUBT or I» BE WHITE, WINTER & Co., Ex parte WHITE, 

^^^^- WINTER & Co. 

BlETOBBTEB 

^^2?" Bankruptcy Ad, 1883, Section 28. 

Cotton, L. J., Diwharge upon Condition — Contracting Debts tntJumt reasonable Expectation of 
Lnn)LBT,L.J. Payment^Costa of Official Beceiver. 

1885. 

^-^-^ The debtors commenced businees by means of borrowed money, and 

^^' ^* assigned as security to the lender their leasehold premises, goodwill, and 

all existing and after-acquired stock in trade. The mortgagee subse- 
quently took possession under this deed, and the debtors became bank- 
rupt, nothing being left for the general creditors. 

Held: — That the debtors had contracted debts without haying any 
reasonable or probable ground of expectation of being able to pay them ; 
and that the order of the registrar granting a discharge only upon the 
terms of judgment being entered up against the bankrupts for the full 
amount of the debts provable in the bankruptcy, was a right order. 



T 



HIS was an appeal on behalf of the bankrupts Messrs. White^ 
Winter 8f Co.^ from an order of Mr. Begistrar Fepya^ by which he 
granted their discharge only " upon the terms of judgment being 
entered up against the bankrupts for the full amount of the debts 
provable in the bankruptcy ; such judgment to be enforced at the 
discretion of the Court." 

The bankrupts, who were decorators and designers in Percy 
Street, Eathbone Place, commenced business some years ago by 
means of borrowed money, assigning to the lender A. 0. Bayly y as 
security, their leasehold premises, the goodwill of their business, 
and all their existing and after-acquired stock in tretde and other 
assets, and giving him power to take possession at any time. 
Interest was payable on the advance, and two-fifths of the profits 
of the business were to be applied in paying ofiF the mortgage. 

In May 1883, A. 0, Bayly became dissatisfied with the manner 
in which the business was being carried on, and, in consequence, 
he commenced an action against the bankrupts for the purpose of 
enforcing his security. 

This action wcls defended by the bankrupts, it being alleged by 
ihem (1) that the deed had been obtained from them by misrepre- 
sentation, and that they were ignorant of its contents ; (2) that 
there was a distinct arrangement when the money was lent that it 
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was not to be called in for ten years. After considerable litigation jggg 
in the Chancery Division, however, Bayly obtained possession of _ "-rr 

In bb Wh ttK j 

the property, Wintbe&Co., 

Messrs. Whitey Winter 8f Co. were subsequently adjudicated bank- Whepk, 
nipt, their statement of aflPairs showing liabilities amounting to WnrrBB&CJo. 
1,588/., without available assets, nothing being left for the general 
creditors, and on application being made by them for discharge, 
the official receiver submitted in his report that, inasmuch as the 
bankrupts mortgaged the whole of iiheir property in August, 1880, 
they had incurred debts without having any reasonable expectation 
of being able to pay them, and were, therefore, not entitled to a full 
discharge. {See the Bankruptcy Aetj 1883, Section 28.) The trustee 
in the bankruptcy also opposed. 

The learned registrar, after taking time to consider, delivered 
judgment to the efEect — that the bankrupts had not, in his opinion, 
relieved themselves from the responsibility of executing a deed by 
which they divested themselves of the whole of their property, and 
persons who carried on business on such terms exposed themselves 
to the censure of the Court. There was nothiug to show that 
Mr. Bayly y the mortgagee, had acted improperly in any way, and 
if the bankrupts chose to execute a deed in ignorance of its con- 
tents, they must be held responsible to the creditors. They were 
bound hand and foot by the deed, and yet they went on incurring 
debts. Having regard to the circumstances in which the bankrupts 
were placed, they had, in his opinion, contracted debts without 
reasonable expectation of payment. In due time the crash came, 
and the mortgagee took possession of the whole of the property, 
nothing being left for the general creditors. Under these circum- 
stances the discharge could only be granted upon the terms of 
judgment being entered up against the bankrupts for the fuU 
amount of the debts provable in the bankruptcy ; such judgment 
to be enforced at the discretion of the Court. 
From this decision the baokrupts now appealed. 

Stanley Boulter for the appellants : 

I submit that the discharge ought to have been granted without 
any condition whatever. The business went on and was successful 
until May, 1883, when Bayly commenced his action. 
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1886. [The Mastbb of the Bolls : Do you gainsay the statement 

lit vxWBxrs ^^ *^® registrar that Mr. Bayly did not act improperly in any 

WnrrEB&Co., wayp] 

Ex FASTB 

^y tj i i n|j 

"WnrrEB&Co. There was a distinct arrangement when the money was lent that 
it was not to be called in for ten years. At the time of the com- 
mencement of the Chancery proceedings the business was in a 
position to pay 20^. in the pound. As soon as a receiver was 
appointed the business fell off naturally. 

Herbert Reed ior the trustee, 

WimhWf Q,C. {Frank Evans with him), for Mr. Bayly, 

Muir Mackenzie for the official receiver, were not called upon. 

The Master of the Bolls (Brett) : 

Jadgment. I am clearly of opinion that the judgment of the registrar was 

right. The bankrupts went into business without capital, and in 
order to carry on business they gave to the person who advanoed 
the capital the right to seize all their assets. They ought to have 
seen that that creditor might at once seize and stop the whole 
business. The registrar was perfectly right in making the order 
which he did, and I fail to see how he could have acted otherwise. 

Cotton, L. J. : 

I entirely agree. It is true there is some dispute as to the terms 
of the agreement between the bankrupts and Bayly ^ but, if so, I 
cannot see the registrar was wrong. It is clear the bankrupts 
mortgaged everything they had, and the course taken by them was 
utterly unreasonable. 

LiNDLEYj L. J. : 

There cannot be the slightest doubt but that the order made by 
the registrar was a right order, and the appeal must therefore be 
dismissed. 

Appeal dismissed, 

Muir Mackenzie^ who appeared for the official receiver, asked for 
his costs. 
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Cotton, L. J. : 1885. 

It is altogether contrary to the practice of the Court to give any j,, jj^^htpb, 
costs to the official receiver where his appearing is not essential. ^^^^•» 
In this case the appearance of the official receiver was not necessary, Whttb, 
and the application will be refused. 

Solicitors : TT. E. Ruddle ior the bankrupts. 

Thormon^ Son 8f Brooks for the trustee. 
CoombSy Bayly Sf Henley for Mr. Bayly. 
W. W. Aldridge for the official receiver. 



PRACTICE. 

In re BINKO. Bepobe Mb. 

Reoibtrab 

MUBBAT. 

1885. 



Bankruptcy Act, 1883, Section 28. 
DUcharge — Previous Liquidation under which Discharge not granted. 

On the application of the bankrupt for liis discbarge the official 
receiTer reported that the bankrupt had previously filed a petition for 
liquidation of his affairs, under which his discharge had not been 
granted. 

Held : — That the practice of the Court is, that when an undischarged 
bankrupt makes an application for his discharge under a second bank- 
ruptcy, the Court will not entertain the application until he has purged 
himself of his former bankruptcy ; and it appearing that the bankrupt 
had not obtained his discharge under the liquidation petition referred to 
in the report of the official receiver, the application would be adjourned 
sine die with liberty to apply. 



Jan, 14 & 31. 
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HIS was an application for an order of discharge. 

The debtor, H. B. BinkOy was a chemical manufacturer and in- 
ventor, carrying on business in Eoscoe Street, Bunhill Bow, under 
the firm of Btnko 8f Co, 

The receiving order was made in September last, the liabilities 
being returned at 3,535^., and the assets at 219/. The bankrupt 
now applied for his discharge. 

The report of the official receiver stated that the books of the 
bankrupt did not sufficiently disclose his business transactions and 
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1885. financial position within the three years immediately preceding his 

Iir bbBdizo. bankniptoy. Further, that in March, 1871, the bankrupt had filed 

a petition for liquidation of his affairs, his liabilities then being 

2,302/., with assets 114/. : and his discharge under that liquidation 

had not been granted. 

Under these circumstances the official receiver submitted that the 
order of discharge under the present bankruptcy, if granted, ought 
not to be absolute, but that at any rate some condition should be 
attached to it. 

The discharge was also opposed by certain creditors, on the 
ground that the bankrupt had contracted debts without reasonable 
expectation of payment, and had vexatiously defended a certain 
action brought against him. 

Sidney Woolfioi the bankrupt. 

W. TT, Aldridge (the official solicitor) for the official receiver. 

Israel Davis 8f Foster (solicitors) for opposing creditors. 

Sidney Wool/: 

The grounds in the report of the official receiver appear to be 
two: (1) That the bankrupt has not kept proper books; and 
(2) that he presented a liquidation petition in 1871, under which 
he has not obtained his discharge. Now I contend at once that 
the quasi-penal provisions of section 28 of the Bankruptcy Act, 
1883, are not retrospective or retroactive in their operation. The 
fact that these sub-sections cannot be retrospective or retroactive is 
emphasized by the grounds taken in the report. To say that a 
man is to be made liable in 1885 for an act which is made an 
offence in 1883, and which was committed in 1871, is contrary to 
every principle of legislation. Certain words in a report of the case 
of In re Rogersj Ex parte Rogers (L. E., 13 Q. B. D. 438), have been 
quoted against me. But that case was a case of a composition, and 
there is an absolute discretion in the Court whether it will give its 
approval. It is clear that the point was never argued, and if it is 
a decision at all on section 28 (which I deny), it is entirely in con<> 
flict with a case under the Bankruptcy Act, 1861. In the case of 
Ex parte White (19 L. T. 702), it was decided that section 169 of 
the Bankruptcy Act, 1861, had no retrospective effect. 
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[MuRRAT, Begistrar: Your argument is, that until the expira- isss. 
tion of three years from the passing or coming into operation of j^ bbBmo. 
the Act of 1883, no charge can be brought against the debtor for 
not haying kept books to show his financial position for three 
years.] 

Tes. It is a penal clause, and it would be monstrous otherwise. 
If otherwise, it would be to say to a man, " You shall be punished 
for not doing an act for three years, during which the not doing 
the act was not an offence." During the three years the man 
did not know he was committing an offence. Now, as to sub- 
section 2 (g) of section 28, which puts as one of these obstacles to 
a discharge '^ that the bankrupt has on any previous occasion been 
adjudged bankrupt, or made a statutory composition or arrange- 
ment with his creditors," if the legislature had intended it to extend 
to a liquidation in 1871 it would have said so. 

[Murray, Registrar: Take sub-section (h). Is not that to 
operate if there has been fraudulent breach of trust before 1883 P] 

There are other provisions for the punishment of that offence. 
If these provisions are penal clauses they come within JEx parte 
White, Even if your Honour is against me on this point, then I 
submit that it constitutes an important element as to any punish- 
ment which might be inflicted, whether the offence was committed 
when it was no offence by law, or committed since the Act came 
into operation. 

Now as to the other question, that the Court cannot grant a 
discharge when no discharge has been granted under another 
bankruptcy, I know of no case which supports such a proposition. 
Section 28, sub-section (1), says, " A bankrupt may, at any time 
after being adjudged bankrupt, apply to the Court for an order of 
discharge," &c. 

[Murray, Begistrar : So far as I remember, the practice has 
been (and it is a practice never deviated from) that when it is dis- 
covered that a debtor has been previously bankrupt and not taken 
his discharge, the case was invariably adjourned, generally with 
liberty to renew the application when the discharge under the 
former act could be produced. My own experience goes back 
twenty years, but I have consulted others who have been here even 
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1886. longer, and thej Bay the same thing. The cursus curue is, in mj 
Jxt Bxinrxo* opinion, as binding on me as a judicial dedsion.] 

The old practice can have nothing to do with the Act of 1883 
It is inconsistent with section 28. If you refuse to give a dis- 
charge imtil a debtor has got his previous discharge, it is tanta- 
mount to refusing altogether, which is only to be done if a debtor 
is guilty of certain ofEences under the Debtors Act. The case of 
£x parte Fordy In re Caughey (L. E., 1 Ch. D. 621) shows there 
was no such rule under the Act of 1869. 

[Murray, Begistrar : That was a liquidation.] 

It will put a new penalty on a debtor. If a debtor hcuB to go 
to his creditors under the Act of 1869 and tell them he cannot get 
his discharge under the Act of 1883 until they haVe given him a 
discharge, they are sure to put any number of conditions upon it. 
I submit there is no warrant for this ; the debtor has an absolute 
right under the Act of 1883 to demand and obtain his discharge if 
he has committed no offence under the Act. 

Murray, Beoistrar : 

Judgment. If I had known more of this case on the last occasion when it 

was before me, I should have taken the same course as I propose 
to do to-day. I should have decided to adjourn the case. An 
order of discharge seems to me to be quite impossible. Some 
offences do appear to have been committed, but as to whether the 
provisions of the Act are retrospective or not I shall give no 
opinion now. It will require very careful consideration, and if it 
is clear that the offences have been committed there will arise the 
question on what conditions a discharge ought to be granted. 
Meanwhile I purpose to follow the practice which has prevailed in 
this Court for many years. When an undischarged bankrupt 
comes up before it to ask for his discharge under a second bank- 
ruptcy, the Court will not deal with the case until he has purged 
himself from the former bankruptcy. The cursus curim is binding 
on me, and I shall act on it in this and in all other cases of a like 
nature until I am set right by a higher tribunal. I shall adjourn 
generally with liberty to apply. I do not look upon it in the 
light of a fresh penalty : the question is, whether the bankrupt in 
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the present case is in a position to ask for his discharge. I have 1886. 
considered the matter carefully myself, and I may say also that my j^ hbSwko 
opinion is supported by those of the other registrars whom I have 
consulted. The practice is invariable, that the Court will not 
listen to an application like this until it is satisfied that the bank- ' 
mpt has taken up his discharge from the former bankruptcy. The 
order therefore will be : " It appearing that the bankrupt has not 
obtained his discharge under the proceedings mentioned in the 
report of the oflScial receiver, the Court doth adjourn the appli- 
cation sine die with liberty to apply." 
Order accordingly. 

Cases relied upon or referred to : — 

In re Rogera^ Ex parte Hogers, L. E., 13 Q. B. D. 438. 

Hz parte White, 19 L. T. 702. 

Ex parte Ford, In re Caughey, L. E., 1 Ch. D. 521, 



In rb T. DTJ BOTJLAT. BefowsMb. 

. Reqistbab 
Baiikruptcy Act, 1883, Section 28. Bbouohak. 

Application for diBcharge. Contracting debts without reasonable ^—^ 
expectation of payment. Fraud. ^^^' ^' 
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HIS was an application for an order of discharge. 

A receiving order W6U9 made against the bankrupt, T. du Botilay, 
who formerly carried on business as a merchant at 3, Salter's Hall 
Court, under the firm of Du Boulay, Mackay & Co., in November, 
1884. 

The liabilities amounted to 64,774/., and the assets were esti- 
mated to realize 8,164/., after deducting certain preferential claims. 

The bankrupt, who attributed his failure and deficiency to heavy 
losses and liabilities arising from the fall in the price of sugar, now 
applied for his discharge. 

Attke (solicitor) for the bankrupt. 

M.B. — vol,. IT. B 
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1886. Laicrance (solicitor) for the petitioning creditors. 

^1^ I appear on behalf of the General Credit and Discount Oom- 

T.DuBoiTLAT. pany^ Limited, who are creditors for 17,000/. I submit that the 
bankrupt is not entitled to an inmiediate and unconditional order. 

[Brougham, Beoistrar : What ofEenoe do you say the bankrupt 
has committed P] 

I say, first, that the bankrupt contracted his debt with the com- 
pany without any reasonable or probable expectation of being able 
to pay it ; and I say further, that he made such representations to 
them as amounted to a fraud. The 17,000/. is due upon bills of 
exchange drawn by the bankrupt, and accepted by Messrs. Kemble 
8f Co.y and given to the company for discount. These bills pur- 
ported to be drawn against produce, although the produce was not 
actually in existence at the time. They were discounted upon the 
understanding that they were covered by produce. It appeared 
afterwards, however, that the produce was dependent upon the 
crops, and was not forthcoming when the bills became due. 

[^John R. Macdonaldj the manager of the General Credit and 
Discount Company^ Limited^ wa^ examined^ and said: — From his 
experience of something like twenty years, when bills were drawn 
against produce, the understanding was that there was produce at 
the back of the bills. When the bills were brought for discount 
he relied upon the statements appearing on them. He believed 
that produce was in fact in existence at the time, and was available 
for the purpose of meeting the bills. In the ordinary course of 
business the bankrupt led him to believe there was produce. In 
June, 1884, the bankrupt told him there was a deficiency to the 
extent of 3,000/. or 4,000/., and he expressed his surprise. On 
cross-examination the witness said : — ^When he re-discounted some of 
the bills, he did not previously enquire whether the produce was 
in existence. He was aware that between July, 1883, and July, 
1884, there was an unprecedented fall in the price of sugar, to the 
extent of something like 60 per cent. He considered that the bills 
were safe, and he relied upon the names on them, and that they 
were drawn against produce.] 

The bankrupt, T. du Boulay^ was examined, and stated that it 
was the ordinary custom of West India merchants to make ad- 



J 



HIGH COUET OF JUSTICE. 51 

vanceB to planters, and he hcul made advances to various planters i885. 
in anticipation of produce to come forward. Messrs. Kemble & ^^ 
Co., Colonial brokers, made advances to him, and they were to be T.duBoijlat. 
recouped out of the proceeds of the sale. It was quite usual for 
Colonial brokers to make advances to West India merchants upon 
those terms. When he discounted the bills he certainly believed 
there would be sufficient produce to meet them. The sudden and 
unprecedented fall in the price of sugar occurred, however, and for 
that reason the bills could not be met. 

[Brougham, Begistrar. What view does the trustee take of 
these transactions P] 

The trustee (Mr. J. Young) stated that in his opinion the case 
was one of pure misfortune, resulting from the great depression in 
the sugar market. He was satisfied with the conduct of the bank- 
rupt, and did not oppose his discharge. 

JF, W. Aldndge^ the official solicitor, read the report of the 
official receiver, which did not allege that the bankrupt had com- 
mitted any statutory offence. 

Brougham, Begistrar : 

I am of opinion that the bankrupt is, in this case, entitled to judgment, 
have his discharge. It appears clear to me that the opposing 
creditors have not succeeded in proving that the bankrupt has been 
guilty of any fraud or fraudulent misrepresentation. The evidence 
shows that he advanced money to the planters, and the bills were 
given in respect of produce to come forward, but there is no 
evidence of any fraud. As a matter of fact, produce did arrive 
to meet a large number of the bills originally given, and every- 
thing tends to show that but for the fall in the price of sugar, 
there was ample to meet all the acceptances as they became due. 
So far as I can see it is a case of pure misfortune. The charges 
made by the petitioning creditors have not been established, and 
their opposition must fail. The bankrupt will therefore be granted 
an unconditional order of discharge. 

Order of discharge granted accordingly. 
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In re FAITHFULL, Ex parte MOORE. 

Bankruptcy Ad, 1883, Section 4, 8ub'-9€cUon 1 {g)» 
Bankruptcy Notice : — ** Final Judgment" 

Where, in consequenoe of a breach of covenant of articles of partner- 
ship, an action was brought in the Chancery Division and judgment 
obtained, restraining the defendant from carrying on business within a 
certain radius — dissolving the partnership — ordering an enquiry as to 
the amount of damage sustained by the plaintiff — and further ordering 
the costs of the defendant to be paid — and pending the enquiry as to the 
damages, the costs were taxed, and only a portion being paid, a bank- 
ruptcy notice was served on the debtor under section 4, sub-section 1 (g), 
of the Bankruptcy Act, 1883, for the remainder. 

Held: (1) That the sum in respect of which the bankruptcy notice 
was served was due under a final judgment within the meaning of the 
section, the amount in question being wholly independent of the result 
of the enquiry. 

(2) That the words "a creditor" in section 4, enib-section 1 (g), of 
the Bankruptcy Act, 1883, mean a creditor under or by means of a final 
judgment. 



T 



HIS was an appeal from an order of Mr. Begistrar Brougham, 
dismissing a bankruptcy notice. 

The facts of the case were as follows : — 

The appellant, Robert Bendk Moore^ had carried on business 
with the debtor, R. C. Faithfully in Liverpool, as solicitors under 
articles of partnership which contained, amongst other things, a 
covenant that Faithfull would not establish a business on his own 
account within a certain radius. 

This covenant was broken by Faithfully who established himself 
with a man named Isaac within the limited district. 

An action was thereupon commenced by Moorey by which he 
claimed 

(1) An injunction to restrain the defendant, R. C, Faithfully 
from carrying on the business of a solicitor, cuivocate, 
and conveyancer, in partnership with the defendant, 
J, N. Isaac, in the city of Liverpool, or within ten miles 
thereof, or from otherwise practising or carrying on such 
business in violation of the covenant in that behalf con- 
tained in the articles of partnership of July 14th, 1882. 
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(2) An injunotion to restrain the defendant, J. N. Isaac^ from i885. 

issuing circulars stating that he is carrying on business iJ^m 
in Liverpool in partnership with R. C. FaithfulL e?^^' 

(3) Dissolution according to the terms of the articles of partner- Moobb. 

ship. 

(4) Accounts and enquiries. 

(5) Damages. 

(6) Costs. 

The defendant having made default in pleading, judgment was 
given for the plaintiff with costs, as foUowiJ : — " Upon motion for 
judgment on the default of the defendants in delivering a defence, 

this day made, &c This Court doth order and adjudge that 

the defendant, Eichard Chamberlain Faithfull, be perpetually re- 
strained from carrying on the business of a solicitor, advocate, and 
conveyancer in partnership with the defendant, Joseph Napoleon 
Isaac, in the city of Liverpool, or within ten miles thereof, or from 
otherwise practising or carrying on such business in violation of 
the covenant in that behalf contained in the articles of partnership 
dated the 14th of July, 1882, in the statement of daim mentioned, 
and the defendant Joseph Napoleon Isaac by his counsel under- 
taMng not to issue circulars stating that he is carrying on business 
in Liverpool in partnership with the defendant Eichard Chamber- 
lain Faithfull, and not to otherwise represent that the defendant 
Eichard Chamberlain Faithfull is carrying on business in liver- 
pool in violation of the covenant in that behalf contained in the 
articles of partnership of the 14th July, 1882. This Court doth 
declare that the partnership between the plaintiff and the defendant 
Eichard Chamberlain Faithfull in the statement of claim men- 
tioned ought to stand and be dissolved as from the 24th day of 
August, 1883, the date of the notice in accordance with the articles 
of partnership in the statement of claim mentioned. And doth 
order and decree the same accordingly, and it is ordered that an 
enquiry be made what is the amount of damages which the plain- 
tiff has sustained by reason of the breach of covenant by the 
defendant Eichard Chamberlain Faithfull in the statement of claim 
mentioned. And it is ordered that the defendant Eichard Cham- 
berlain Fsuthfull do within fourteen days from the date of the 
chief clerk's certificate pay to the plaintiff, Eobert Bendle Moore^ 



64 BANKEUPTCY BEPOETS. 

1886. the amount of such damages when ascertained and certified. And 

]^^ it is ordered that the defendants, BIchard Chamberlain Eaithfull, 

^^^^^' Joseph Napoleon Isaac, do pay to the plaintiff, Eobert Bendle 

HooBB. Moore, his costs of the application for the restraining order of the 

6th of August, 1883, and the costs of this action, except that, as to 

the costs of the action, the defendant Joseph Napoleon Isaac is 

only to pay such part of the general costs of the action as relate to 

the injunction sought against him, such costs to be taxed and 

certified by the taxing master." 

Fending the enquiry as to the damages the costs were taxed, but 
only a portion of them were paid, and the remainder not being 
forthcoming, a bankruptcy notice was served by Moore upon 
FaithfuU under section 4, sub-section 1 (g), of the Bankruptcy 
Act, 1883. 

Application was thereupon made by Faith/uU to Mr. Begistrar 
Brougham, to discharge this notice on the grounds (1) that the 
judgment in respect of which the notice was issued was not a final 
judgment within the meaning of the section ; and (2) that there 
was a counterclaim which exceeded the balance of the claim. 

The learned registrar allowed the application, and dismissed the 
bankruptcy notice on the first of these grounds. 

From this decision Mr. Moore now appealed. 

Momer^ Q.C. {F. C. Willis with him) for the appellant : 

The case raises a question of some importance as to the meaning 
of " final judgment " in section 4, sub-section 1 (g). The question '^ 
is, whether this judgment for costs is such a judgment as to sup- 
port a bankruptcy notice. The registrar decided that it was not. 
He said the case was covered by authority ; but I shall show that 
those authorities are entirely distinct from the present case. Sec- 
tion 4, sub-section 1 (g), provides that a debtor commits an act of 
bankruptcy *^ if a creditor has obtained a final judgment against 
him for any amount, and execution thereon not having been 
stayed, has served on him ... a bankruptcy notice requiring 
him to pay the judgment debt in accordance with the terms of the 
judgment, or to secure or compound for it, and he does not 
• . . either comply with the requirements of the notice, or 
satisfy the Court that he has a counterclaim, set-off, or cross- 
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demand, which equals or exceeds the amount of the judgment i885. 
debt, and which he could not set up in the action in which the £7m 
judgment was obtained." The registrar, in dismissing the notice, ^*'^^» 
founded his opinion, I understand, upon two grounds, (1) that the Moobi. 
judgment could not be said to be final, inasmuch as the enquiry as 
to damages was pending; and (2), that there was no previous 
liability which was enforced by the judgment. 

[The Master of the Bolls : Is an order to pay costs such a 
final judgment as is contemplated by the section P Does it not 
seem rather to contemplate a judgment in the action and not a 
mere order for costs P] 

Execution could issue on this judgment. Clearly an enquiry as 
to damages does not prevent the judgment being final. In the 
CBBBoiThe Duke of Beaufort v. Phillips (1 De G. & S. 321), there 
was a decree for specific performance, with references to the master 
to compute interest and tax costs, and ordering defendant to pay 
the purchase-money and interest and costs when ascertained. It 
was held to constitute a judgment debt. But the cases which 
have been decided on this section, and on which the registrar relied, 
are three in number. The first is, In re Chinery^ Ex parte Chinery 
(see antey Volume I., p. 31, L. R, 12 Q. B. D. 342), where it was 
held that a garnishee order absolute was not a final judgment 
against the garnishee within the section, so as to make the failure 
to comply with a bankruptcy notice founded upon it an act of 
bankruptcy on the part of the garnishee ; and it W6U9 held further, 
that the words " final judgment " in the section must be construed 
in their strict technical sense of a judgment in an action which 
established a liability previously existing of a debtor to a creditor. 
The next case is. In re Cohen^ Ex parte 8chmit% (see ante^ Volume I., 
p. 55, L. R., 12 Q. B. D. 509), where it was held, "that the fact 
that an order has been made against a defendant requiring him to 
pay the taxed costs in an action within a specified time, does not 
constitute such order a ^ final judgment ' within the meaning of 
section 4, sub-section 1 (g), so as to entitle the plaintiff, in the 
event of the defendant failing to comply with the terms of the 
order, to obtain a bankruptcy notice against the defendant founded 
on the order»" But that case is distinguishable from this. The 
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1886. only other case is, In re SanderSy Ex parte Whinney (see antey 
^ Volume L, p. 186, L. E., 13 Q. B. D. 436), wliich decided " that 
^^FABTB* ^ balance order made in the voluntary winding-up of a company, 
MooEB. whereby a contributor was ordered to pay in to the liquidator 
certain calls made in respect of the said company before the com- 
mencement of the winding-up, is not a final judgment," within the 
section. So far as the authorities go, therefore, they are not against 
me. I have a judgment debt for costs in a final judgment in an 
action, and am within the section. 

[Thb Lord Chancellor : The point seems to be, when part of 
the judgment as to ^damages is not final, can you make the order 
as to costs a final judgment, so as to support a bankruptcy notice P] 

It is a final judgment in its strict sense. The judgment is final 
as to the costs, and execution oould be issued on it. Nothing 
further could be done in the action so as to affect the amount of 
costs included in the judgment. The authorities quoted and relied 
on by the registrar are distinguishable on the ground that they 
were in respect of mere orders for costs. With regard to the other 
point, in respect of the counterclaim, it is merely concerning an 
alleged balance on the partnership accounts. The plaintiff did not 
proceed with the accounts, but the defendant did not claim that 
they shoidd be taken. Moreover, such a counterclaim could have 
been set up in the action. 

Herbert Reed for the respondent. 

I submit (1) that this judgment is not, in respect of the costs, a 
final judgment at all ; and (2) that it is not a final judgment within 
the section. On referring to the order made, it will be seen that it 
is really in two parts : the Court orders and adjudges inter alia an 
enquiry as to damages, and then it orders, without the words 
adjudge or decree, that costs shall be paid. The recital in the 
taxing master's certificate is in pursuance of the order of the 
Court. So far as it decrees a dissolution of partnership, it is a 
judgment. Then the Court directs an enquiry as to damages, and 
that is not a final judgment. When a decree which is a judg- 
ment as to part goes on to order something to be done, such order 
cannot be called a final judgment: this is a mere order. An 
order, however final, is not the same as a judgment. {Counsel 
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referred to Cremetti v. Cromy L. E., 4 Q. B. D. 225 ; Financial i885. 

Corporation v. Pricey L. E., 4 C. P. 155.) Then I say furtlier that j^^ 

this is not a final judgment within the section. The beginning of ^^^^' 

the section shows that. The section says, "If a creditor has M90EB. 
obtained a final judgment, &c." That points to the fact that the 
person who obtains the judgment must be a creditor. 

[The Master of the Eolls : Tour reading would take away 
a judgment for a tort altogether.] 

The Lord Chancellor (Selborne) : 

It appears to me that the sum in question is due under a final Judgment, 
judgment obtained by the creditor who has served the bankruptcy 
notice upon the debtor. That it is a judgment is unquestionable ; 
and it is final, because nothing more has to be done. The only 
question is, whether, as there is also a question of damages, which 
cannot be said to be final until an enquiry has been taken, any 
difference is made. But I am of opinion that it makes no 
difference if , as in this case, the amount in question is wholly 
independent of the result of that enquiry. I cannot accede to the 
argument that the words ^^ a creditor " in the section mean a 
creditor before final judgment. They mean a creditor under or by 
means of a final judgment. There were, no doubt, one or two 
expressions in previous judgments which would seem to point to 
an antecedent liability, but they must be taken in connection with 
each particular case. As to the question of the counterclaim, no 
case whatever has been opened to show that there was any 
coimterclaim of which advantage could not have been taken in the 
action, and the appeal must therefore be allowed. 

The Master of the Eolls (Brett) : 

If an order is only an order for the payment of money, however 
final, it is not a final judgment. But if the order for the payment 
of money is an indivisible part of the judgment of the Court, 
which is strictly final, you cannot say that it is not a final judg- 
ment. The question is, whether this order to pay costs is part of a 
final judgment. In my opinion, it is an indivisible part of it, and 
the whole is a debt due on a final judgment. As to the refined 
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1885. argument that '^ a creditor " in the seotiopi means a creditor before 
£^ final judgment, suoh argument will not bear discussion. It would 

^^tar"^ ^^^ ^^^ ^^^ ^^^ ^^^ cleaxly intended to be benefited by 
MooBB. the Act. 

Cotton, L. J. : 

I am of the same opinion. The question is, Is this a final 
judgment P In my opinion it is clearly so. It is the final decree 
at the hearing of the action subject to this, •that certcdn enquiries 
shall be taken. But it is a final decree that there shall be perpe- 
tual injunction. The enquiry ordered does not in any way modify 
that part of the judgment which directs the injunction and directs 
the payment of costs. I would stop here, but it appears to me 
that the decision in the Court below was in some measure founded 
upon a remark which feU from me in the case of In re Chinery^ 
Ex parte Chinen/, that the words final judgment in the section 
must be construed in their strict technical sense of a judgment in 
an action which established a liability previously existing of a 
debtor to a creditor. But here there was a preyious existing 
liability. The defendant had undertaken not to carry on business. 
The judgment is a judgment in an action brought to enforce a 
previous liability. 

Appeal allowed with costs. 

Solicitors : Samlin^ Chrammer 8f Hamlin^ for the appellant. 
Rogers Sf Chave for the respondent. 

Cases relied upon or referred to : — 

Diike of Beaufort v. PhillipSy 1 De G. & S. 321. 

In re Chineryy Ex parte Chinery^ see ante^ Volume I., p. 31, 
L. R., 12 a B. D. 342. 

In re Cohen^ Ex parte Schmitz^ see ante^ Volimie I., p. 55, 
L. R., 12 Q. B. D. 509. 

In re Sanders^ Ex parte Whinney^ see ante^ Volume I., p. 185, 
L. R., 18 Q. B. D. 436. 
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In rb W. F. bull. ,,^^^ 

Mb. Bbgis- 
Bankruptcy Ad, 1883, Btdion 28. teabMubbay. 

DUeJiarge : Objection to report of Official Receiver. 



Where, on an application for discharge of a bankrupt, an objection was 
taken on behalf of the bankrupt to the report of the official receiyer 
being received in evidence, on the ground that, although such report 
bore the signature of that official, it was not prepared by him. 

Held : That such report is primd facie evidence of the statements con- 
tained therein, as provided by section 28, sub-section (4) of the Bank- 
ruptcy Act, 1883, and th&t the Court will not go behind the report or 
enter into any enquiry as to by whom it was prepared. 



T 



HIS was an application for an order of discharge. 

The debtor, W. F. Bully who formerly carried on business as a 
paper stock merchant in Bucknall Street, New Oxford Street, was 
adjudicated bankrupt in July last. 

The statement of affairs showed debts amounting to 1,034/., 
with assets 97/. 

The assistant official receiver reported that although the bank- 
rupt had kept books which might be sufficient for his trading, 
they did not reaUj disclose his business transactions and financial 
position. 

The application for discharge was now opposed by certain cre- 
ditors, on the ground that the bankrupt had been guilty of offences 
under the Debtors Act, 1869, and section 28 of the Bankruptcy 
Act, 1883. 

F. 0. Willis for the bankrupt. 

W. W. Aldridgey official solicitor, for the official receiver. 

BlackweU for opposing creditors. 

F, C. Willis: 

I will say at once that I object to the report of Mr. Wre/ordy the 
assistant official receiver, being received in evidence. It is true 
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1885. the report in question bears the signature of that gentleman, but I 

Iv sa understand it was not prepared by him. On going to the office of 

w. F. Bull. ^^^ official receiver my clients ascertained that the report was really 

made by a Mr. Perrotty and Mr. Wre/ard knew nothing about it. 

Application was made for a subpoena to examine Mr. Wre/ord, but 

it was refused. 

[MuRRATy Beoistrar : By sub-section (4) of section 28 of the 
Bankruptcy Act, 1883, it is provided that " for the purposes of this 
section the report of the official receiver shall be primA facie evidence 
of the statements therein contained."] 

I admit that, but as a matter of fact this report is not the report 
of the official receiver at all. I ask your Honour to allow me to 
bring evidence of that. 

MuRRAT, Eegistrar : 

I have not the slightest intention of going behind the report. 
There is nothiug to show that it is not a proper and genuine docu- 
ment. If there exists any ground of complaint, the complaint 
must be made to another quarter. It is sufficient for the present 
purpose to say that I refuse to enter into any enquiry whether the 
report was prepared by the assistant official receiver or by some 
other person. 

[The case then proceeded upon the merits, which are not worthy 
of notice, and it was finally held that the opposition l^ad not been 
established, and the order of discharge was granted as prayed.] 



Rhruary 2Qth : 

On this day Mr. Wro/ordj the assistant official receiver, attended 
the Court for the purpose of making a personal explanation. 

He said " that it was due to the department to state publicly 
that it was not the practice of the chief official receiver or the 
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assistant reoeivers to treat the Court with disrespect, whioh would i885. 
be involyed in their attaching their signatures to documents without ^^ 
being thoroughly acquainted with their contents. It was necessary W- ^- ®^^^- 
that the materials and facts should be collected by clerks, but the 
reports were those of the receivers, and they were responsible for 
them. He had before him a draft of the report in this particular 
case, and he found that the report was altered and settled by him 
personally before it was fair-copied for his signature. He had 
special opportunities of becoming acquainted with all the facts of 
this case, because he had been examined before the Recorder on 
the prosecution of the bankrupt at the Old Bailey." 



In rb SALA.MAN, Ex parte SALAMAN. 

Bankruptcy Ad, 1883, Section 28. 

Discharge — Bash and hazardous Speculations — Conduct of Bankrupt before Act 

came into Operation » 

Held : (1) That the quasi-penal proyisions of section 28 of the Bank- 
ruptcy Act, 1883, "with regard to the granting of a bankrupt's discharge, 
apply to the conduct of the bankrupt preyious to the time when the Act 
came into operation. 

(2) Where the bankrupt who was a solicitor without capital entered 
into heavy building speculations on borrowed money, to which specula- 
tions his insolyency was attributable. 

Hdd: That the bankrupt had been guilty of rash and hazardous 
speculations, and that the order of the registrar refusing an absolute 
discharge was a right order. 

XhIS was an appeal on behalf of the debtor, J. 8. Salaman^ 
from an order of Mr. Registrar Pbpts, by which the discharge of 
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1886. the bankrupt had been granted subject to the condition that he 

£^^ should *' file annuallj a verified statement of his earnings and 

SxLAMAK, income, and after retaining 300/. a year for the support of himself 

QjLLiMAjK. and his family, should pay over the balance to the official receiver 

for the benefit of his creditors until he had paid them a dividend 

of 10«. in the pound/' 

The debtor, J. 8. Salaman, was a solicitor carrying on business 
at 12, King Street, Gheapside, and was adjudicated a bankrupt in 
September last. 

His statement of affairs showed debts amounting to 34,502/., 
with assets nil. 

The bankrupt attributed his failure almost entirely to liabilities 
contracted in connection with the purchase and rebuilding of cer- 
tain freehold premises in Tokenhouse Yard, and his inability to 
let this property at the rental estimated. 

The report of the official receiver, read when the application of 
the bankrupt for his discharge was made, stated, that the trans- 
action appeared to be a building speculation, into which the bank- 
rupt had entered in the year 1877 without having any capital of 
his own, and which he carried on with borrowed money. The 
official receiver submitted that this, connected with other conduct 
of the bankrupt, amounted to rash and hazardous speculations, as 
contemplated by section 28, sub-section 3 (d), of the Bankruptcy 
Act, 1883. 

The learned registrar, in making the order now appealed from, 
stated that the bankrupt appeared to have been more or less in 
difficulties in the years 1877 and 1878, and had then borrowed 
the sum of 7,500/. from a lady named Morris. Shortly after that 
time he engaged in speciilations on the Stock Exchange, by which 
he lost nearly 2,000/. Immediately after this he entered into a 
heavy building speculation, to the failure of which his insolvency 
was attributable. The quesition to be determined was, whether 
such speculation was rash and hazardous within the meaning of 
the Act. All speculations were more or less hazardous, but the 
legislature clearly intended to draw a distinction between such 
speculations as were legitimate and such as were not. In the first 
place, it must be remarked that the building speculation was alto* 
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gether foreign to the business of the bankrupt as a solicitor^ and i885. 
in that respeot the case stood upon a different footing to that of a -^^^ 
merchant, who miirht in the ordinary course of his business be Sxlamak, 
induced to embark in a speculation which was beyond his means. Salaxan. 
But, further, the whole of the speculations had been carried on by 
the bankrupt by means of borrowed money. The bankrupt in- 
curred no risk of his own, for he had nothing to lose, and if the 
speculation failed, the loss would fall upon his creditors. The 
discharge could only be granted subject to the bankrupt filing 
annually a verified statement of his earnings and income, and 
after retaining 300/. a year for the support of himself and his 
family, he must pay over the balance for the benefit of his credi- 
tors until he had paid them a dividend of 10«. in the pound. 
From this order the bankrupt now appealed. 

E, Cooper Willis^ Q.C. {Sidney Woolfvn^ him), for the appel- 
lant. 

My contention is threefold. I say (1) that the order appealed 
from makes section 28 retrospective in its operation, which it is not; 
in other words, even assuming there has been a rash and hazardous 
speculation, yet it cannot be considered by the Court under section 
28, if this rash and hazardous speculation took place before the 
passing of the Act. I say (2) that it is a question, whether in this 
case there is sufficient proof upon which the registrar could say 
there had been any rash and hazardous speculations : and I say 
(3) that in any event the conditions imposed are too harsh. As to 
the first point, section 28 of the Bankruptcy Act, 1883, provides 
that a bankrupt may at any time after being adjudged bankrupt 
apply to the Court for an order of discharge. On the hearing the 
Court shall take into consideration a report of the official receiver, 
and may either grant or refuse the discharge, or grant it subject to 
conditions, &c., ^^ provided that the Court shall refuse the discharge 
in all cases where the bankrupt has committed any misdemeanour 
under this Act, or Part 2 of the Debtors Act, 1869, or any amend- 
ment thereof, and shall, on proof of any of the facts hereinafter 
mentioned, either refuse the order, or suspend the operation of the 
order for a specified time, or grant an order of discharge subject to 
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1886. such conditions as aforesaid." And then by sub-section (3), the 
]^[^ facts hereinbefore referred to are : — 
SxLAMAK, « (a) Tiiat the bankrupt has omitted to keep such books of ac- 

XiX PABTB * ^ * , 

Salaxav. count as are usual and proper in the business carried on 

by him, and as sufiGiciently disclose his business transac- 
tions and financial position within the three years imme- 
diately preceding his bankruptcy. 
^* (b) That the bankrupt has continued to trade after knowing 

himself to be insolyent. 
'* (c) That the bankrupt has contracted any debt provable in the 
bankruptcy, without having at the time of contracting it 
any reasonable or probable ground of expectation (proof 
whereof shall be on him) of being able to pay it. 
'^ (d) That the bankrupt hcus brought on his bankruptcy by rash 
and hazardous speculations or unjustifiable extravagance 
in living. 
*' (e) That the bankrupt has put any of his creditors to unneces- 
sary expense by a frivolous or vexatious defence to any 
action properly brought against him. 
** (f) That the bankrupt has within three months preceding the 
* date of the receiving order, when unable to pay his debts 
as they become due, given an undue preference to any of 
his creditors. 
" (g) That the bankrupt has on any previous occasion been 
adjudged bankrupt; or made a statutory composition or 
arrangement with hid creditors. 
'* (h) That the bankrupt has been guilty of any fraud or fraudu- 
lent breach of trust." 
Between the time of the pairing of the Bankruptcy Act, 1869, 
and up to the coming into operation of the Bankruptcy Act, 1883, 
the provisions of this sub-section could not be taken notice of in 
bankruptcy. But in the Acts of 1849 and 1861, there were 
analogous provisions. I would refer to section 256 of the Bank- 
ruptcy Act, 1849, and to sections 221, 158, and 159 of the Bank- 
ruptcy Act, 1861. 

[The Master of the Rolls : How do the old Acts help us P] 
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They tend to show that suoh provisions ought not to be held is85. 
retrospective. £j^ 

[LiNDLEY, L. J. : In the old Acts these things were an offence, ex pabtb 
This is a condition of discharge.] Sai.aican. 

I would refer your Lordships to the case of In re White (33 L. J., 
Bank. 22 ; 9 L. T. 702). There it was held that sect. 159 of the 
Bankruptcy Act, 1861, was not retrospective, and that " an offence 
created by that clause must, in order to justify the refusal or sus- 
pension of the order of discharge have been committed subsequently 
to the passing of the Act." 

[Baggallat, L. J. : The principle upon which Lord Westbxtry 
went was that it was made a criminal offence.] 

[The Master op the Eolls : Under two former statutes the 
Court of Appeal has held that the conduct of the trader before the 
Act came into operation might be taken into account. {Ex parte 
Stanery 2 De G-. M. & G-. 263 ; Ex parte Born/oj^d, 4 De G-. & S. 29.) 
Then look at section 28, sub-section 3 (h). Do you say that if the 
bankrupt had been guilty of fraud no notice could be taken of it P] 

Now as to the second point I say that there were no grounds 
upon which the registrar could say these were rash and hazardous 
speculations. The bankrupt did not lend money. It was his own 
specidation. Li the year 1876 he was solvent, and it was sug- 
gested that he should purchase with two others property in Token- 
house Yard. A firm of architects were consulted, and they said 
the property was a good one, and worth more than was to be given 
for it. A large amount was at once borrowed on it. The two 
other persons who were with the bankrupt subsequently went out 
of the business, and in 1879 the investment company who had 
previously lent money to the bankrupt advanced further sums to 
him for the purpose of building on the land. In 1881 the build- 
ings were completed, and were estimated to produce from 76,000/. 
to 100,000/. The amount of debt on them was 61,000/. 

[The Master of the Eolls: The bankrupt had borrowed 
that.] 

He was assured the property was worth 75,000/. If it had let 
well it would have been of that value. It did not let well. 

M.B. — VOL. IL F 
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Salamak, 

EXPABTB 

Salaman, 



[The Master op the Bolls : That was the speculation. Do 
you mean to say that if a man who has no money at all gets an 
estimate that what he is going into will turn out favourahly, and 
the transaction turns out badly, that that is not speciilation. I 
wish the law was that if a solicitor entered into speculations of 
this nature he could and shoiild be struck off the rolls imme- 
diately.] 

[Lindlet, L. J. : The man was not risking his own money, 
that is your difficulty.] 

Now as to the third point. I submit that the terms imposed by 
the registrar axe at any rate too harsh. 

[The Master of the Eolls: It might be said they are too 
indulgent.] 

Macdonell for the official receiyer, 
Herbert JReed for opposing creditors, 

were not called upon. 



Judgment. 



The Master op the Eolls (Brett) : 

The first point which has been raised on behalf of the bankrupt 
in this case is one which it was very fair to argue. The second 
point has been argued at enormous length, and is of little value. 
The first point dealt with the construction of the Act of Parlia- 
ment. It is said that even assuming there have been rash and 
hazardous speculations, yet this is not to be considered by the 
Court under section 28 of the Bankruptcy Act, 1883, if the rash 
and hazardous speculations took place before the passing of the 
Act. Now if we do say these must be taken into account, it does 
not, in my opinion, necessarily make the section retrospective. 
The section deals with something to happen after the statute is 
passed. The question before the registrar was within section 28, 
and he has to grant or refuse the discharge, or give a conditional 
discharge, and he has to do it under section 28. The section 
provides : (1) " A bankrupt may, at any time after being adjudged 
bankrupt, apply to the Court for an order of discharge, and the 
Court shall appoint a day for hearing the application, but the 
application shall not be heard until the pubUc examination of the 
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bankrupt is concluded. The application shall be heard in open iss5. 
Court." The bankrapt has to apply. Then by sub-section (2) j'J^^ 
on the hearing of the application the Court shall consider the Sa^^i 
report of the official receiver, and may grant or refuse an absolute S4i<aican. 
order of discharge, or suspend the operation of the order for a 
specified time or grant it subject to conditions, '^ provided that the 
Court shall refuse the discharge in all cases where the bankrupt 
has committed any misdemeanour under this Act or Fart II. of 
The Debtors' Act, 1869, or any amendment thereof, and shall on 
proof of any of the facts hereinafter mentioned, either refuse the 
order, or suspend the operation of the order for a specified time, or 
grant an order of discharge subject to such conditions as aforesaid." 
And in sub-section (3) : '^ The facts hereinbefore referred to are 
(a) That the bankrupt has omitted to keep such books of account 
as are usual and proper. . . ." Is this a new ofPence P Would it 
be likely to startle a trader P Most certainly not. Then (b) " That 
the bankrupt has continued to trade after knowing himself to be 
insolvent, (c) That the bankrupt has contracted a debt without 
a reasonable ground of expectation of being able to pay it." All 
these were things which a trader knew were wrong long before 
the Act was passed. It is not manufacturing a new thing. They 
were known to be wrong long before the passing of the Act. If 
the case stands on the words of the section alone, there is no reason 
why, where a bankrupt applies for his order of discharge, the 
Court should not take into consideration his conduct before the 
commencement of the Act. I am inclined to think that the Court 
might do so even if the adjudication had been made before the 
commencement of the Act. The case of In re White (9 L. T., 
N. S. 702), has been quoted with reference to section 159 of the 
Bankruptcy Act, 1861. The things then were treated as crimes, 
and there was the proviso, " Provided always, that no person shall 
be liable by virtue of this Act to any criminal proceeding or 
penalty in respect of any matter which may have occurred before 
the passing of this Act to which he would not have been liable if 
this Act had not passed." There is no such proviso in this Act ; 
the things are not crimes, and not treated as cnnmial. The case 
of JEx parte Dornford (4 De Q-. & S. 29) shews that the conduct of 
a bankrupt of a similar nature to that which is dealt' with by 

f2 
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1885. section 28 oould be taken into consideration, and in JEx parte 
][]^ Staner (2 De G. M. & G. 263), it was held that " misconduct as a 
^•^^ trader before the 12 & 13 Vict. o. 106 (The Bankruptcy Act, 
Sauocah. 1849) came into operation may be properly regarded upon an 
application for a certificate under that Act." I say, therefore, 
that the decision of Lord Westbury in In re White was on a 
section not like this, and on a statute not like this. We do not 
overrule that decision, but we act on this present statute. Now 
can it be said that the registrar was wrong in holding that this 
person had been guilty of rash and htizardous speculations P It is 
a question of fact, and from the facts it appears that the bankrupt 
was a solicitor. To this business he owed all his time. What did 
he do P I look at his whole conduct. He had no capital. As 
soon as he met with a loss he had to borrow money. Now what 
did he do P First of all he speciilates on the Stock Exchange. 
He loses 2,000/., and only pays the loss by borrowing. He 
could not invest. He must have been playing for a rise and 
fall on the Stock Exchange. Such conduct was absolutely reck- 
less. It was a speculation no prudent and steady man would enter 
into. What then P This solicitor finds land for sale. It is valued 
at some 75,000/. He plays again for the rise on the chance of 
finding a purchaser at an advanced price. In order to buy he has 
to borrow, and he has to pay interest, and he has to mortgage to pay 
interest. It turns out a mere building speoidation. He now goes 
into further speculations to build, and if he cannot sell it he may 
perhaps let it. If he had had 70,000/. at his bankers I should 
have thought such conduct rash, but it would have been his own 
concern if he had entered into the transaction. But here is a man 
without a shilling. If he does not sell or let immediately he must 
be choked by the interest he has to pay. He was guilty to my 
mind of the most reckless rashness. It is bad practice for a 
solicitor to enter into any speculation which is not strictly in 
connection with his business as a solicitor. I say it now and I 
wish it was laid down as a rule that if a solicitor did so he should 
be struck off the rolls. I am decidedly of opinion that in this case 
the speculations were most rash and hazardous, and that the deci- 
sion of the registrar was certainly a right one. But it is said that 
the conditions he imposed were too severe. I will only say that 
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to my mind they were too lenient, and that the discharge ought to i885. 
have heen ahsolutely refused. The appeal will be dismissed with ^^^ 

costs. SAI.AJCAN, 

EZ PABTB 

Baggallay, L. J. : Salamak. 

The grounds of appeal which have been put forward in this case 
are three in number ; (1) assuming the rash and hazardous specu- 
lations to have been established, it is said they occurred before the 
Act came into operation, and ought not to be taken into account ; 
(2) the evidence was not suflBcient to establish the rash and 
hazardous speculations ; and (3) that in any case the punishment 
imposed is too severe. The order of the registrar is on section 28. 
The Court may grant or refuse the order of discharge, or grant it 
imder conditions, and the facts upon which the Court may act are 
found in sub-section (3). Now, if we look at all the provisions 
from (a) to (g) of this sub-section (3), we find that they aU have 
reference to the acts of the bankrupt with regard to misconduct as 
a trader. They all fall short of a misdemeanour, but are wrong 
conduct. Now if the appellant here is right in his contention, the 
Act is a dead letter as to (a) — a dead letter until three years have 
elapsed — and so with the several other sub-sections. So if I deal 
with it solely on this footing, I should be against that contention. 
Then it is said that the case of Ex parte White shows that pro- 
viflions of this kind ought not to be taken into account. But Ex 
parte Dornford and Ex parte Starter held that they could be taken 
into account. There is this distinguishing circumstance in Ex 
parte White. The Act of 1861 was in force ; it was there in the 
nature of a criminal proceeding. Therefore, whether we construe 
section 28 on its terms or by authority, I am of opinion that the 
conduct of the debtor before the Act came into operation may be 
taken into account. It is not necessary for me to state the other 
facts. I entirely concur in what the Master of the Kolls has said. 
There can be no question but that the conduct of this man was rash 
and hazardous, and I also think the punishment was too lenient. 

LiNDLET, L. J. : 

I am of the same opinion. The first question of law is an im- 
portant question, whether the provisions of section 28 apply to the 
conduct o{ the bankrupt before the coming into operation of the 
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1886. Aot when the debtor is adjudged bankrupt after the passing of the 

^^ Act. It is said that suoh a course gives it a retrospective effect. 

Salaman, I cannot see that. The construction we put upon the section is to 

Ex PABTB , , , 

Salakan. my mind clear to demonstration. Look at the alternative, and 
the great latitude it would give to a bankrupt. The Act under 
which the case of In re White was decided was worded in an 
entirely different way, and that decision is not applicable to the 
present Act. Under the present Act, the conduct of the bankrupt 
previous to the coming into operation of the Act must be taken 
into account. As to whether there were rash and hazardous specu- 
lations in this case, I am only surprised there was any serious 
argument on that point. They were rash in the extreme, and 
utterly unjustifiable. I, too, think that the registrar ought to 
have refused the order, but we will not now interfere with his 
decision. The appeal will be dismissed with costs. 

Appeal dismissed with costs. 

Macdonell : 

I ask for the costs of the official receiver. 

The Master of the Eolls : 
Yes ; you will have them out of the deposit. 

Herbert Reed : 

I appear on behalf of opposing creditors. We were served with 
notice of the appeal, and I ask for costs. 

The Master op the Eolls : 

Whyp I want to put an end to that idea that because you 
have had notice you must come and are entitled to have costs. 
The creditors are at liberty to appear, but if they do so they must 
be prepared to do it at their own expense. 

Solicitors : lAnklater 8f Co. for the appellant. 

W. W. Aldridge for the official receiver. 
F, Lawrence for opposing creditors. 

Cases relied upon or referred to : — 

In re White, 33 L. J., Bank. 22 ; 19 L. T. 702. 

Fx parte Staner, 2 De G. M. & G. 263. 

Ex parte Dornford, 4 De G. & S. 29. 
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In re GLA.NVILLE, Ex parte THE TEUSTEE. 

Bankruptcy Ad, 1883, Section 48. 

Act of Bankruptcy — Appropriation of First Proceeds of Sale ofQoods — FraU' 

dulent Preference — Costs, 

A debtor, on August 28th, 1884, on being pressed by a creditor, who 
had obtained judgment, for payment of the debt due to him, gave to an 
auctioneer, who was about to sell the fanning stock of such debtor, 
a document by which he authorized and requested him to pay to such 
creditor, after deducting any rent which might be due to the landlord, 
the debt due to him out of the first proceeds of the sale, and appropriated 
the sum necessary to pay the debt out of the proceeds of the sale for the 
purposes of the payment. 

On October 22nd, 1884, a receiving order was made against the debtor, 
and the sum so appropriated was subsequently claimed by the official 
receiver as trustee in the bankruptcy on the grounds (1) That the docu- 
ment was an assignment of the whole of the debtor's property, and as 
such amounted to an act of bankruptcy ; (2) That it was a fraudulent 
preference. 

Held : — (1) That under the circumstances of the case the document in 
question did not amount to an assignment of the whole of the debtor's 
property. 

(2) That the principal motive of the debtor was not to favour the 
creditor, and that the transaction did not constitute a fraudulent 
preference. 

(3) That the official receiver as trustee having come to the Court was 
in the same position as an ordinary litigant, and being unsuccessful 
must pay the costs. {Ex parte Angerstein, In re Angersteiny L. B., 9 Ch. 
App. 479.) 



T 



HIS was an application on behalf of the official receiver for the 
district of Cornwall, as trustee in the bcmkruptcy of the debtor, 
T. Olantill€y for an order declaring that the sum of 142/. 11«. 6rf. 
formerly in the hands of an auctioneer named Hawker, but now 
paid into Court, was part of the estate of the bankrupt, and ought 
to be paid to the official receiver as such trustee. 

The bankrupt, OlanvUkj who formerly carried on business as a 
farmer near Truro, had certain dealings with one SarriSy to whom 
he owed money, and on February 22nd, 1884, Harris recovered 
judgment against the debtor for 130/. 12«. Oc?. on a promissory 
note. Further transactions subsequently took place between the 
parties which increased this debt to 160/. 



Befobb 

Mb. Jttbticib 

Cavb. 

1885. 
Ifareh 2. 
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1886. The debtor had at this time, also, other creditors to the amount 

jj^ of about 180/. Having given due notice to leave his farm, the 
^^^'^^'"^™™» debtor, in July, instructed Haicker^ as auctioneer, to prepare for the 
TseT&ustsx. sale of his farming stock at the following Michaelmas. 

Harris thereupon pressed for payment of the debt due to him, 
and, on August 28th, the debtor gave a document to Hairker, the 
auctioneer, by which he authorised cmd requested him to pay to 
Harris, after deducting any rent which might be due to the landlord, 
the sum of 160/. out of the first proceeds of the sale, and appro- 
priated the sum of 160/. out of the proceeds of the sale, for the 
purposes of the payment. 

On September 24th the sale was held, and the goods realised 
276/. 12«. 8^., of which a certain sum was paid out for rent, and 
after deducting other expenses, a balance remained of 142/. Il6. 6d. 

This balance was not paid immediately to Harris however, and a 
receiving order having been made against the debtor on Octo- 
ber 22nd, it was now claimed by the ofiGlcial receiver as trustee in 
the bankruptcy, on the groimds (1) that the document in question 
was an assigument of the whole of the debtor's property, and (2) 
that it was a fraudulent preference. 

Muir Mackenzie for the trustee. 

Lane for Mr. Harris. 

Muir Mackenzie : 

I submit that this document was (1) an assignment of the whole 
of the debtor's property, and as such was an act of bankruptcy ; 
and (2) it at any rate amoimts to a fraudulent preference. I pur- 
pose to examine the bankrupt who is present in Court. {The hank- 
rupty T, Olanvilky teas examined and said, " At Michaelmas, 1883, 1 
gave notice to quit the farm at Michaelmas, 1884. * Harris sug- 
gested that I should sign a paper for the auctioneer to pay him the 
money due. The document was signed by me at the office of 
Harris's solicitor. The sale took place in September, and consisted 
of the cattle and implements, and live and dead stock. Besides the 
things sold, other things on the farm were valued. These other 
things consisted of barley, oats, hay, mangolds, and grass seeds. 
They could not be sold by reason of restrictions in the lease. The 
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incoming tenant took them and paid 99/. 15s. for them. On cress- isso. 
examination : Harris threatened to put in an execution at once if I j^^ 
did not siffn the memorandum. There was a field of wheat and Glaitville, 
barley, besides that taken into account in the 99/. 155. — which were ThbTeubtkb. 
not taken by the landlord or the tenant. I thrashed the wheat. 
It came to about 35/. The barley was worth about 10/. There 
was also six Cornish bushels of oats worth 2/.") On the evidence 
I submit that the question comes within a case where a man puts 
the whole of his property without the reach of his creditors : that 
is an act of bankruptcy, and the property belongs to the trustee. 

[Gave, J. : This is not an assignment of more than was actually 
due to the creditor.] 

Your Lordship has to look at what was appropriated. 

[Cave, J. : How does this vest the property ? It merely is an 
authority to Hawker to pay money he may receive. If he received 
nothing he was to pay nothing. You will have to satisfy me that 
any other creditor would be prevented from issuing execution on 
these goods before they were sold. There was nothing to prevent 
anybody else seizing them. Does this amount to an assignment of 
the goods before they came into Hawker* s hands, or is it only an 
order as to the proceeds ?] 

In Ex parte Heldery In re Lewis (L. R., 24 Ch. Div. 339), it was 
held that where a bankrupt placed the whole of his property in the 
hands of an agent to sell it, and directed the agent to pay the 
whole of the proceeds to some favoured creditors, an act of bank- 
ruptcy was committed, on the principle that the whole of the pro- 
perty was put out of the reach of the general body of the creditors. 
Also, in the case of Ex parte Hall, In re Whitting (L. R., 10 Ch. 
Div. 615 ; 48 L. J., Bank. 79; 40 L. T. 179), "a customer, in July, 
borrowed 200/. from his bankers, upon the terms of a verbal agree- 
ment that the loan should be repaid out of the rent of a farm 
which would become due to him at Michaelmas. The money was 
advanced by the bankers, and the customer then gave them a letter 
addressed by him to the tenant of the farm, by which he autho- 
rised and requested the tenant, when his Michaelmas rent became 
due, to pay 200/. to the bankers. The letter contained no refer- 
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I8S5. eiioe to the loan, and did not show that any conBideration had been 
liTm given for the authority. The hankers sent the letter to the tenant. 
*^^'*°^"> The customer waa adjudicated a bankrupt upon an act of bank* 
ThbTbtoteb. ruptcy committed in August. S^slrl, that as the rent was an inte- 
rest in loud, the agreement was one which, by virtue of section 4 
of the Statute of Frauds, could Jiot he proved by parol evidence, 
and that therefore the letter could alone be looked at. And held, 
' that the letter amounted only to a revocable authority to pay the 
rent to the bankers, and that it wm revoked by the bankruptcy." 
Then I say further, that upon the facts this case comes within the 
doctrine of fraudulent preference. True there was a so-called 
pressure, but in reality it was no pressore. The arrangement was 
that the debtor should prefer this creditor. Pressure to he effective 
must be that under which the debtor has something to fear. 

[Cats, J. : There was a threat to seize in February and again 
in August.] 

In £x parte Sail, In re Cooper (L. E., 19 Ch. Div. 580 ; 51 L. J., 
Ch.556; 46L.T.549): "OnFebruary mhatrader toldone of his 
creditors that he was about to stop payment. The creditor then . 
pressed for security for his debt, and threatened to commence pro- 
ceedings against the debtor at onoe if he did not fulfil a verbal 
promise which he had on January 17th, when the debt was con- 
tracted, made, to supply the creditor with goods or their equivalent 
as security. The creditor had, on February 14th, before he knew 
that the debtor was about to stop payment, pressed the debtor for 
the promised security, and the debtor had then again promised to 
give it. On February 19th the debtor delivered two bills of ex- 
change, accepted by some other firms, to a third person, telling him 
to hand them to the creditor. On February 24th the debtor filed 
a liquidation petition, and on March 10th he was adjudicated a 
bankrupt. Seld, that the delivery of the bills of exchange 
amounted to a fraudulent preference of the creditor, and that it 
was void as against the trustee in the bankruptcy. Per Jeaael, M. K. : 
Inasmuch as the threat to bring an action coidd have no influence 
on a man who was just about to become bankrupt, there was no 
real pressure everted by the creditor on February 17th, and the 
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prior pressure on February 14th having been ineffectual, could not isso. 
be taken into account." j^^ 

Glakyillk, 

Lane for Mr. Harris : Ex pabtb 

' ThbTbustee. 

If the debtor had acted in the collusive idea of favouring -Harm, 
then it would be without doubt a fraudident preference. Here the 
debtor admits that he believed he was solvent in Februaiy : he had 
given notice to leave his farm : believing he was solvent, he set 
himself to secure the opportunity of working out the sale which 
would be held, as favourably as possible. To stave off any pres- 
sure he gave the promissory note, but Harris was not satisfied, and 
threatened execution, and under that threat the debtor gave the 
document in question. The pressure was perfectly bonA fide^ and 
the intention of the debtor was to realise the estate to the best ad- 
vantage, and not to prefer the creditor. As to the other point, this 
can be tortured into nothmg more than an order on the auctioneer 
to pay out of the proceeds. Any creditor could have seized the 
goods before the sale. On August 28th the debtor had property 
worth altogether something like 430/. This charge was given, not 
on the whole property, but on the live and dead stock, and was not 
even an assignment of the whole of that, but only of as much as 
might be necessary. 

Muir Mackenzie in reply. 

Cavb, J. : 

I must admit that I have had great difficulty in following the Judgment, 
argument which has been put forward on behalf of the trustee 
that this is an act of bankruptcy. The facts of the case are clear. 
The debtor owed 160/. to Mr. Harris : he owed about 180/. to other 
creditors, and a certain sum for rent, making, it would seem, in all 
about 490/. owed by him. He had assets to the extent of some 
430/. as matters turned out. The precise amoimt he coiild not 
then tell, because the goods had to be sold. He had given notice 
to leave his farm at a time when he believed he was solvent. He 
put into the hands of the auctioneer goods to the extent of 276/., 
leaving other property in his possession amounting to 160/. With 
regard to the goods in the hands of the auctioneer, he gave the 
instructions that the landlord was to have one quarter's rent 
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1885. amounting to 73/., and then Harris's debt was to be paid to him. 
Isva Now, when the rent alone was paid, it left more than sufficient to 
^^J'^^'^^^* pay Harris. It left a sum of 203/. And because a man has goods to 
The Tbttbtkb. the value of 430/., and puts 276/. worth of them into the hands of 
an auctioneer, and gives this direction to pay to Harris, I am 
asked to hold there is a cessio bonorum. I cannot hold any such 
thing. The case of Hx parte Selder which has been quoted is 
altogether different. Then, as to the question of fraudulent pre- 
ference. If the principal motive of the debtor in this document 
was to favour the creditor, it would be sufficient to constitute it a 
fraudulent preference. But I cannot come to that conclusion. In 
my opinion, it was not the main object. The debtor had given 
notice in 1883, when he was apparently solvent. In February, he 
says he believed he was solvent ; the events show he became sub- 
sequently insolvent, but looking to the fact that he was an agricul- 
turist, and that agriculture depends much on the season, there 
seems no ground to suppose that the debtor did not really suppose 
himself to be solvent. He gave at that time a promissory note : 
the creditor was not satisfied, and consequently brought an action, 
judgment went by default, and such creditor could issue execution. 
Now what is doneP The creditor proposes to leave his money 
imtil the stock is sold off, and during that time any other person 
could obtain judgment and issue execution. In July some steps 
became necessary with regard to the realisation of the live and 
dead farming stock when the tenancy should come to an end. The 
tenant must remain in possession of them imtil Michaelmas, because 
he had to keep up the cultivation of the farm. An arrangement 
was thereupon made that the debtor should give his creditor Harris 
an authority to the auctioneer to pay him his debt out of the pro- 
ceeds of the sale. That pressure was put upon the debtor to sign 
this document is proved from the debtor's own mouth. Yet it is 
said that this document of August 28th was wholly in the interest 
of the creditor, and not in the interest of the debtor. I confess I 
am unable to see that. It must have been of great importance to 
the debtor to defer the seizure of his goods under an execution 
until Michaelmas, and so realise the most he could get from the 
incoming tenant, and from the sale of those crops which the in- 
coming tenant was not going to take. He was enabled to do this ; 
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he was enabled to dispose of the tenant right for about 100/., and i855. 
he got nearly 50/. for the other crops. There is certainly good ^^^ 
grounds for supposing that he did obtain a substantial benefit. I Glantillk, 
think, perhaps, the debtor might even have been justified in sup- Thb Tbubteb. 
posing he could pay off aU his creditors. His debts, roughly 
speaking, were 500/. ; the property actually realised about 440/. ; 
it might, in the event of a favourable sale, hate realised the whole 
amoimt. I am unable to see any fraudulent preference ; I cannot 
see that any act of bankruptcy was committed, and in my opinion 
the creditor is entitled to the money which has been paid into 
Court. 

Application re/used. 

Lane: 

I ask for costs. Such costs to be against the trustee personally. 
The case of Ex parte Angeratein, In re Angerstein (L. E.., 9 Ch. App. 
479 ; 30 L. T. 446), shows that a trustee in bankruptcy who 
brings or defends an action will, as between the litigating parties, 
be in the same position as to costs as any other litigant. In this 
case the facts were clearly before the official receiver as trustee in 
the affidavits. He had the bankrupt before him, and could examine 
anyone he pleased upon oath. He chose to press the case on, and 
come to this Court with his eyes open, and ought to pay the costs 
personally. There is no estate. 

Cave, J. : 

Yes, I think it must be with costs. The order will be that the 
money be paid out to the creditor, and the costs of the creditor to 
be paid by the official receiver as trustee. 

Solicitors : The Solicitor to the Board of Trade for the official 

receiver as trustee. 
Emmet J Son Sf Stubba, for Mr. Harris, the creditor. 

Cases relied upon or referred to : — 

Ex parte Helder^ In re Leuna, L. B»., 24 Ch. Div. 339. 
Ex parte Sail, In re Whilting, L. E., 10 Ch. Div. 615 ; 48 
L. J., Bank. 79 ; 40 L. T. 179. 
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1886. Ex parte HaU, In re Cooper, L. E., 19 Ch. Div. 580 j 51 la. J., 

^ Ch. 556 ; -46^.1. 549. 
Oi-iimtLE, Ex parte Angerslein, In re Angeratein, L. R., 9 Ch. App, 479 ; 
TmsSi.. 30L. T. 446. 



PBACnCE. 

„»'>!«»" In BE A. MOOEE. 

JOB. JusnoB 

jggj' Banhvptty Act, 1883, Sedww 104. 

JfiireA 3. TVliere, on the refuaaj of an application by the registrar, application 

'was subsequently made to the Judge sitting in bankruptoy to leview 
the decision, 

E^d : That there was no power to accede to the request, and that in 
the event of the re^strar declining to review his own decision, the 
proper coarse was by way of appeal to the Court of AppeaL 



Tia 



L HIS was an applicatioQ ex parte on behalf of the Bank of New 
Zealand to stay the proceedings under a bankruptcy petition pre- 
sented against the debtor, A. Moore. 

The debtor carried on business in England and New Zealand, 
and was adjudicated bankrupt in the latter conntry on January 
27th, and a bankruptcy petition was subsequently presented against 
him in England. 

A large part of the books were in New Zealand, and the Bank 
of New Zealand, who were stated to be creditors to the amount of 
16,000/., now made application to stay the proceedings in England 
on the ground that they had no means in this conntry of proving 
their debt. 

The first meeting was appointed to be held this day (March 3rd) , 
and for that reason the application was made. 

It appeared that application had been made on the previous day 
(March 3nd), to Mr. Eegistrar Murray, by whom it was refoaed. 

Lathom for the Bank of New Zealand : 

The cose Is an urgent one. Mr. Eegistrar Mttrray refused to 
interfere yesterday, and for that reaeon I come to your Lordship. 
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[Cave, J. : If application has been made to Mr. Registrar 
Murray you are making me sit as a Court of Appeal from him. 
That cannot be.] 

The Court may review its order. 

Cave, J. : 

You cannot come to different parts of the Court for that purpose. 
Mr. Eegistrar Murray may review his order of yesterday. But if 
he win not do so your only course is to go to the Court of Appeal. 



1885. 
Inbb 

MOOBE. 



In be WALUS, Ex parte THE TRUSTEE. 

Bankruptcy Ad, 1883, Section 44, mb-section (iii.)* 

Order and Disposition — Trade or Business — Sale of Surplus Produce of Farm 

and Garden for Profit — Bill of Sale. 

In a case where the bankrupt took a house with 79 acres of land, at a 
rent of 400^ a year, and subsequently rented other land to the extent of 
100 acres (part of which he sublet), and farmed the land so taken for 
pleasure, and out of the returns supplied his house, and sold the surplus 
farm and garden produce, and also bred horses, 

Held : That the house and land were taken for pleasure and enjoy- 
ment, and not for the purpose of business ; that this intention was neyer 
changed into such a purpose as that of holding them for business only ; 
and that the bankrupt had not carried on business as a farmer or market 
gardener so as to entitle the trustee in the bankruptcy to claim certain goods 
against a bill of sale holder, as being in the order and disposition of the 
bankrupt in his trade or business under section 44, sub-section (iii.) of 
the Bankruptcy Act, 1883. 



T 



HIS was an application on behalf of the trustee in the bankruptoy 
of Charles Woodward Wallis^ for a declaration that the sum of 127/., 
heing the proceeds of a sale by auction of certain live stock, plants, 
implements and other property, at Ankerwyke House, the residence 
of the bankrupt, should belong to the trustee, and after deducting 
the costs of the auctioneer and other expenses should be paid over 
to him. 

The question was whether these goods which had been sold were 



Bbfosh 

Mb. JusnoB 

Cats. 

1885. 
March 3. 
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1885. ^^ at the commencement of the bankruptcy in the possession, order 
IiTeb ^^ disposition of the bankrupt, in his trade or business, by the 
Wallis, consent and permission of the true owner," within the meaning of 
Thb Tbusteb. section 44, sub-section (iii.) of the Bankruptcy Act, 1883. 

The bankrupt, C W. WalliSy who was described as of New 
Square, Lincoln's Inn, and of Austin Friars, barrister-at-law and 
promoter of public companies, became tenant in January, 1880, of 
Ankerwyke House, Wraysbury, with 79 acres of land, at a rental 
of 400/. a-year. At the following Michaelmas he took another 
100 acres, but sublet 40 acres of these. 

The bankrupt fell into difficulties, and in November, 1883, he 
.executed a bill of sale of the property now in dispute to Messrs. 
Robinson 8f Fisher. The goods, however, remained in the posses- 
sion of Mr. WaliiSy and he continued to use them, and on Decem- 
ber 21st, 1883, Mrs. WalliSy the wife of the bankrupt, purchased 
from Messrs. Robimon 8f Fislier the whole of the property comprised 
in the bill of sale. 

On January 21st, 1884, another bill of sale was executed, to 
which Mrs. Wallis^ her husband, and one P. C Sayera were 
parties, by which it was agreed, that whereas the mortgagor was 
absolutely entitled in her own right to certain chattels, &o., the 
mortgagor assigned the chattels and implements mentioned in the 
schedule to the said P. C. Sayers. These chattels and implements, 
which comprised the goods in dispute, remained in the possession 
of the bankrupt, and continued to be used by him. 

On April 12th, 1884, the bankrupt failed to comply with the 
terms of a bankruptcy notice, and on July 10th a receiving 
order was made against him. 

On July 23rd, P. C. Sayers took possession of the property com- 
prised in the bill of sale. On July 31st Wallia was adjudicated 
bankrupt ; and a Mr. Sully was subsequently appointed trustee. 

On August 20th, Bayers advertised the property to be sold ; but 
on the application of the bankrupt and the trustee the sale was 
restrained by Mr. Justice Chitty until October 9th, on which day 
it was allowed to take place, only on an undertaking being given 
that the proceeds should be retained by Mr. Lee^ the solicitor of 
P. C. Sayers^ until the matter had been decided by the Court. 

The trustee now applied for a declaration that, as against P. C. 
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Bayers^ the holder of the bill of sale, he was entitled to these 1885. 
proceeds. ^^ 

WAJJJBf 

WimhiCy Q.C. {Herbert Seed with him), for the trustee : rji^^ T^^m. 

The question is one of " order or disposition." The bankrupt 
carried on business as a fanner and. as a market gardener. He 
tried to make as much profit as he could. He used to breed and 
buy and seU horses, and he employed the glass houses for raising 
fruity which he sold. In the analogous section of the Act of 1869 
the chattels were chattels to be used by a man in his trade. The 
rule as to order and disposition only applied to a trader. In 
section 15, sub-section (5), of the Bankruptcy Act, 1869, it was 
provided that property divisible amongst a bankrupt's creditors 
shall comprise " aU goods and chattels being, at the commencement 
of the bankruptcy, in the possession, order or disposition of the 
bankrupt, being a trader, by the consent and permission of the 
true owner, of which goods and chattels the bankrupt is reputed 
owner, or of which he has taken upon himself the sale or dispo- 
sition as owner ; provided that things in action, other than debts 
due to him in the course of his trade or business shall not be 
deemed goods and chattels within the meaning of this clause." 
That applied only to the case of traders. But now by section 44, 
sub-section (iii.)> of the new Act of 1883, the property shall com- 
prise '' all goods being, at the commencement of the bankruptcy, 
in the possession, order or disposition of the baukrupt, in his trade 
or business, by the consent and permission of the true owner, imder 
such circumstances that he is the reputed owner thereof ; provided 
that things in action other than debts due or growing due to the 
bankrupt in the course of his trade or business shall not be deemed 
goods within the meaning of this section." Now the distinction 
is chattels in a man's ^* trade or business." Many persons have 
a business who may not be considered to have a trade. Farming lb 
A business, and if a man gets a portion of his living by fanning 
that is a business. Although a farmer was not a trader under the 
old bankrupt law, I submit that now farming is a '^ business." 
Mr. Wallk carried on business as a farmer ; he carried on business 
as a market gardener, and that was a trader under the old act ; he 
also dealt in cattle. Now as to the question whether these gooda 

M.B. — ^VOL. II. o 
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1885. were in the order or disposition of the bankrupt by the consent 
lu BB of the true owner at the date of the act of bankruptcy. They 
^pSlSb remained at Ankerwyke, and the bankrupt continued to use them 
ThbTsusteb, in his trade and business on the farm. \_Coumel here read several 
affidavits in support of ths application,'] The fact that Walli^ has 
carried on some sort of business and has used these chattels on his 
farm is not disputed. He was the lessee of these premises, and 
carried on some business for profit, and had a bailiff. The things 
were left up to the day when the act of bankruptcy was com- 
mitted. If your Lordship holds that the bankrupt was not a 
market gardener, you will have to say whether this section is an 
extension to any trade or business whatever. A man who raises 
things for the purpose of sending them to market for sale is 
carrying on a business. 

[Cave, J. : Do you suggest that this man took the house at a 
rental of 400/., for the purpose of making a profit P This was not 
a place surely which would be let to a market gardener. Do you 
say that a landed proprietor who told his gamekeeper to sell every 
rabbit would become a trader ?] 

No ; there is a great deal of difference between the owner of the 
soil and a lessee. 

[Cavb, J. : What evidence is there that Sayers knew the bank- 
rupt was carrying on a trade or business if he was doing so P The 
things must be in the order or disposition of the bankrupt, in his 
trade or business, by the consent and permission of the true owner.] 

There is no denial in the evidence of Sayers of the facts stated 
on behalf of the trustee. I submit that there is ample evidence 
for the trustee to show that the goods faU within the section. 

Herbert Heed followed : 

In section 44, sub-section (iii.)> there is a distinction drawn 
between "business" and "trade." The word "trade" had ob- 
tained a technical meaning. A school is not a trade. It is a 
business {Doe v. Keeling, 1 M. & S. 95). If an occupation is 
carried on by a person habitually and for the sake of profit, it is a 
business. In re Newally Ex parte Newall (3 Dea. 333), it was held 
that " a farmer who is in the habit of buying half as many more 
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sheep as are necessary to stock lus form, and of selling the surplus i885. 
at a profit, is a trader as a sheep-salesman." is^ 

As to the other question, whether Sabers had notice. Notice to ^^^^' 
Mr. LeBy the solicitor of Sayers^ was notice to Sayers, Ita Tbustbb, 

« 

Warmingtofiy Q,C. {T. Ribton with him), for Mr. Sayers. 
An application like this has always been regarded as an attempt 
to take one man's goods to pay another man's debts. 

March 5th : 

T. Ribton : 

When the case was before Mr. Justice Ohitty, the validity of 
the trustee's claim was not discussed. We submitted to the in- 
junction, and the claim of the trustee was not entered into. I 
now rely upon several points. I say (1) that the property was the 
separate estate of the wife, or was in the joint occupation of the 
husband and wife, or at any rate if it was in the sole occupation of 
the husband, then it was in such a manner that he was a trustee 
for the wife. 

[Cavb, J. : There is no evidence of joint occupation.] 

Then I say (2) that there is not the slightest evidence that Mr. 
WalUs was carrying on a trade or business. He never was a 
farmer in the ordinary acceptation of the term. Such buying and 
selling of cattle as he practised was only in the manner very 
common amongst all country gentlemen. But (3) even admitting 
that he was a farmer —he wa^ only a farmer, and the case of 
Patten v. Oould (7 Taunt. 408) shows that where "a farmer 
bought lye grass seed, mixed it with seed of his own growth, and 
sold the mixture ; and bought pigs, put them on his farm, 
fed them on the stubbles and resold them, some after a week^ some 
after longer periods;" neither of them were held to be an act of 
trading. Further, there arises the question, (4) was there any 
consent and permission on the part of the bill of sale holder P It is 
questionable whether, in a case of this kind, the doctrine of con- 
structive notice can be admitted at all. I submit that it cannot. 

[Cave, J. : Tou may take it that it was necessary for the biU of 
sale holder either to be aware of the facts or to shut his eyes to 
them wilfully.] 

g2 
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1885. WtnsloWy Q.Cf in reply. 

Walus, Oavk, J. : 

Thh Tbusxbb. In this case the trastee claims oertain goods as 'being in the 
Judgment- possession of the bankrupt in lus trade or business, with the consent 
and permission of the true owner. 

The first question that has been raised is whether the bankrupt 
carried on a trade or business. The trades or businesses which it is 
suggested he carried on were those of a market geuxlener and of a 
farmer. It is important to see what is the nature of his tenancy, 
and the circumstances under which he became tenant. Mr. Wallk 
appears to be a gentleman of a somewhat speculative turn of mind, 
devoting his energies to a great many different callings. He is 
said to be a barrister and a contractor, as well as farmer and 
market gardener. In January, 1880, he took Ankerwyke House, 
and 79 acres of land, at a rent of 400/. a year ; and it is obvious 
from the description of the house and of the land given in the 
catalogue and by Mr. Lee^ that it is an ordinary coimtry house 
having a certain quantity of land attached to it, and not the kind of 
place which a market gardener or farmer would have dreamt of 
taking for the purpose of his business. No one has ever ventured 
to suggest that any market gardener had ever taken this place as a 
market garden, or that any farmer would ever dream of taking 
a house of this character with 79 acres of ground at a rental of 
400/. a year, with a view of getting his living by farming. 

Mr. Wallis appears to have had a fancy for breeding horses, 
cattle and pigs, and in order to pursue that avocation he thought it 
desirable, apparently, to have a further quantity of land ; and at 
Michaelmas, 1880, he took another 100 acres of land at a rent of 
150/. per annum. It is suggested that whatever may be the case 
in reference to the 79 acres, the taking of this further quantity of 
100 acres shows that he was intending to carry on the business of 
a farmer ; but, if that was the intention with which he took this 
land, it certainly is remarkable that, having a comparatively small 
quantity of land — 179 acres, a smallish farm — he should at once 
have proceeded to sublet 40 acres of it, and have retained only 139 
acres in his hand at a rental of 500/. a-year. Therefore, the circum-* 
stances under which the house and land were taken are about as 
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far as possible removed from the notion of any intention of carrying . i885. 
on any trade or business at a profit. t^Isb 

What is done subsequently to that P It may be, of course, that Waims, 
a man who takes a large coimtry mansion with a quantity of land Teb Tbusxek. 
attached to it, for the purpose of pleasure, and who proceeds to 
take still more land also for the purpose of pleasure, may never- 
theless change his mind, and turn his attention to business pursuits, 
although, of course, one would not expect anything of the kind to 
be done. Therefore we have to see what did take place. What 
were on the farm in the way of live stock were some horses, some 
of which appear to have been used for working the farm, and some 
apparently for the purpose of breeding, or both combined. There 
were some cows, and these appear to have been there for the pur- 
poses of the house. A house of that kind naturally requires a 
considerable quantity of dairy produce; and during the whole 
time the dairy produce has been used chiefly in the house, and the 
surplus only has been sold. 

Now it has been contended that a man who has a quantity of 
cows and horses and a large garden, and who simply sells the 
produce is not carrying on the business of a market gardener, and 
is not carrying on the business of a farmer ; and that has been so 
strongly felt by those who advised the trustee that they have 
abandoned the claim to the cows ; and the question of whether the 
cows were in his possession in his trade or business is not now in 
dispute. 

Well, then, what else is there P It is necessary, of course, if 
cows are kept, that a certain amount of land should be kept also 
for their accommodation. I do not suppose that there are many 
people, at all events, in existence who keep cows and buy the whole 
of the stuff on which the cows are to be fed. So again, if horses 
are kept for the purposes of breeding ; and we are told that foals 
were bred and sold. There, again, a quantity of land must be 
retained for the purpose of feeding them. 

I am quite unable to say that there ever was a time when the 
primary intention of holding this house and land for the purposes 
of pleasure was ever chan8;ed into an intention of holding it for 
the purposes of business. Mr. TFaliis appears to have got into 
difficulties, which is not at all unlikely when a man has too .many 
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.1885. things on his hands ; and he having got into difficulties, what was 

j^^ regarded as the surplus and disposed of in the market in order to 

Wallis, produce some ready money gradually became more and more, and 

.The TausTKB. no doubt the purpose of getting money began little by little to get 

the upper hand ; but I do not think that there was any time at 
which I can say distinctly that the primary intention — the inten- 
tion with which he set out of taking this house and land for the 
purpose of pleasure and enjoyment — was ever distinctly changed 
into such a purpose as that of holding it yearly for business only, 
so that I can say that these goods were in the possession of the 
bankrupt in his trade or business. 

Now, if I come to look at the articles which are claimed, I find 
that there are a few horses. Three horses, apparently, and three 
ponies were claimed. Ponies are not usually a kind of stock 
which are bought by a farmer for the purpose of his business ; and 
that certainly does not look very much like carrying on a business. 
It looks more like the notion of enjoyment. As to the pigs there 
is one boar and one sow. That is the total quantity of the pigs. 
Now that, again, does not look like keeping pigs for the purpose 
of profit. I suppose that there are very few houses of this cha- 
racter in which such things are not kept ; and whether a man 
should buy his pigs, or whether he should breed them, depends 
very much upon his own taste in the matter. 

Then come a quantity of outdoor effects, and it is very difficult 
to distinguish between what are used purely for the purposes of 
pleasure &ad what are used for the purposes of the farm; but 
I conceive that the whole of them were used for the purposes of 
pleasure in the first instance ; and as I have said, I do not find 
any period when I can distinctly hold that that purpose of pleasure 
was changed into a purpose of business. 

Then if I come to the market garden, in regard to which there 
has been most stress, on the ground that the flowers were for sale, 
and that no flowers were allowed to Mrs. Wallis, and that she had 
to buy them back from the person to whom they were sold, when 
I come to look at the list of the green-house and hot-house plants, 
and of the stove plants, and so on, I find nothing at all except 
what one would ordinarily expect to fina in a house which was in 
a situation like this, and lot at a rental of 400/. a year. There is, 
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apparently, exactly, as nearly as may be, that amount of censer- i885^ 
ratory and glass which one would expect that a person who could ^^bb 
afford to pay 400/. for a house and seventy-nine acres of land ^^^^Bj 
would expect to have for the purposes of pleasure, and the fact THBTBUBrBB. 
that under temporary pecuniary difficulties he determined to sell 
the flowers instead of allowing Mrs. Wallis to put them in her 
drawing-room, cannot in my opinion amount to the carrying on of a 
business, and therefore I am of opinion that the whole foundation 
of the claim fails. 

It is not necessary to go any further, as I am clearly of opinion 
that the bankrupt was not carrying on any trade or business upon 
these premises, and consequently the application must be refused 
with costs. 

Application refused. 

Solicitors ; 8. JET. Behrend for the trustee. 
E. Lee for Mr. Sayers. 

Cases relied upon and referred to : — 

Doe V. Keeling^ 1 M. & S. 95. 

Koae V. Milkr, L. E. 27 Ch. Div. 71. 

In re Neically Ex parte Newall^ 3 Dea. 333. 

Patten v. Qoxtldy 7 Taunt. 408. 



In re OWEN, Ex parte PEYTON. divisional 

COUBT. 

Bankruptcy Appeals {County Courts) Act, 1884, Section 2 (47 Yid. c. 9). c^^. 

and 
JurUdidion— Strangers to Bankruptcy— Agreement for Costs— Attorney and "Vfniis, j. 

Solicitors Act, 1870. 1886. 

Where an agreement entered into by a solicitor to conduct certain March i. 
bankruptcy proceedings on the terms that his costs should not ex- 
ceed 10?. had been declared void by the County Court Judge on the 
application of such solicitor, and an appeal from this deciBion haying 
been brought to the Divisional Court in Bankruptcy, the preliminary 
objection was taken that the Court, sitting as a Court of Appeal in 
bankruptcy matters only, had no jurisdiction to deal with the question 
at all. 

Iltld ;— (1) That the Court had jurisdiction to hear the appeal. 

(2) That tiie fact that the agreement did not contain a provision that 
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{885. ^® solicitor so employed might continae the bankruptcy proceedings to 

^-^'^ the end, did not make such agreement imfair or unreasonable, and that 

^L^ the order of the County Court Judge setting aside such agreement must 

Ex FASTB ^0 reversed. 



FXTTOir. 



T 



HIS was an appeal from an order of the learned Jndge of the 
County Court at Canterbury, setting aside an agreement as to the 
costs of a solicitor entered into under the following circumstances. 

Edward ^ Frank Peyton^ who traded together as partners, 
were in the possession of acceptances of two debtors, of whom the 
bankrupt Owen was one, and employed a solicitor named Hodgnoa 
to recover judgment thereon, which was done. 

In December, 1883, Edward Peyton^ who carried on other busi- 
ness transactions on his own account separate from those connected 
with the firm of E. 8f F. Peyton^ filed his petition for liquidation, 
and the partnership between Edward ^ F^ank Peyton was subse- 
quently dissolved. 

In January, 1 884, Hodgson^ the solicitor, wrote to the private 
solicitor of F, Peyton^ advising that Owen should be at once made 
bankrupt, and in that letter he offered himself to conduct the 
bankruptcy proceedings on the terms : — " Costs to be only out of 
pocket expenses and not to exceed 10/." 

This ofiEer was accepted, and the bankruptcy proceedings were 
accordingly commenced by Hodgson ; but in March, 1884, other 
solicitors were consulted by F. Peyton^ who took the matter out of 
his hands. 

A bill of costs amounting to 97/., the greater part of which was 
on account of the bankruptcy proceedings against O^cen^ was there- 
upoil sent in by Hodgson, 

The matter had already occupied the attention of Mr. Justice 
Field in another form ; but notwithstanding this, an application 
was made by Hodgson to the Judge of the County Court, sitting 
in the bankruptcy of Owen^ from whom an order was obtained 
setting aside the agreement on the groimd that it was unreason- 
able, inasmuch as it did not contain a clause providing that the 
solicitor should be entitled to pursue the proceedings to the end. 

From this decision Frank Peyton now appealed. 

iZ. T, ReiJy Q.C. {J, S, Moore with him), for the appellant. 
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Potvell for the respondent : 1885, 

I wish to take a preliminarj objection. The application to the Im sa 

County Court Judge was an application under the Attorney and e^ famh 

Solicitors Act, 1870. As a matter of fact, the case heis no connec- I^^^tow. 
tion with the bankruptcy of Oicen. 

[Cave, J. : This is an appeal from the County Court Judge in 
the exercise of his bankruptcy jurisdiction, for unless the Court had 
possessed bankruptcy jurisdiction you could not have gone there.] 

It is not a bankruptcy matter at all. It is a question between 
third parties. The Bankruptcy Appeals (Coimty Courts) Act, 1884, 
confines the right of appeal to bankruptcy matters. The right of 
appeal is of no greater extent now than imder the Bankruptcy Act 
of 1869, and under that Act there are numerous cases as to the 
limit of the right of appeal. 

Cave, J. : We are of opinion that your preliminary objection 
is of no value. 

Wills, J. : I will only add that to my mind it is always a 
most unsatisf actoiy method of interpreting a new Act of Parlia- 
ment to attempt to apply to it decisions upon the different language 
of an Act which has been repealed. 

JB. T.Beidy Q,C.: 

The agreement was a perfectly reasonable one and was an agree- 
ment in writing. Hodgson suffered no damage by being prevented 
from pursuing the proceedings to the end. After Edward Peyton 
became bankrupt, Frank Peyton who remained solvent was alone 
interested in the proceedings against Otoen, 

Poicell : 

The whole circumstances under which the change of solicitors 
took place ought to be examined. Hodgson was very friendly 
with Edward Peyton^ and knew that the successful conduct of the 
bankruptcy proceedings was a matter of vital importance to him. 
It was this friendship for Edward Peyton which led him to make 
the offer he did. Moreover, Hodgson may have had in view the 
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1885. 

Ik bb 
Owjsw, 

Ex PASTE 
FlETTOK. 



Judgment. 



chanoe of oLtaining a larger sum than this out of the estate of the 
bankrupt. 

[Cave, J. : That can hardly have been the case. The agree- 
ment is and must be in writing, and the moment you go beyond it 
you are outside the operation of the Act.] 

Such an agreement as this would surely be imreasonable if the 
person who entered into it expected in any event to get no more 
than his out of pocket expenses. 

Cave, J. : 

I am of opinion that this agreement is on the whole of a fair 
and reasonable character. The present application is of a some- 
what peculiar nature in that it is made by the soUcitor. The 
person who offered .the terms comes to the Court and asks that 
those terms which he has himself oflfered, and which have been 
accepted, may be declared not to be binding. The reason he 
assigns is that they are not fair and reasonable. The agreement 
in question is contained in a letter which begins with words to 
this effect : " The more I think of it the more I am convinced that 
it will be best to make Owen a bankrupt at once/' and then the 
letter proceeds, " I shall be happy to do all that is necessary with- 
out putting Mr. Peyton to an expense of more than 10/." It has 
abready been held by my brother Field that there is no condition 
that Hodgson shall be retained to the end. We are now aaked to 
read in another condition which in effect will say that Peyton is to 
pay the costs unless Hodgson is so retained. But the terms of the 
agreement in writing, to which we are confined, are distinctly that 
Peyton is to be put to no expense beyond 10/. It follows, there- 
fore, that Hodgson could not have obtained more either out of 
Peyton or out of the estate. This is a rule of law which in my 
opinion is a good and wise one. If it were otherwise there would 
be nothing to prevent solicitors from undertaking proceedings of 
this kind simply in their own interest. As a matter of fact, there- 
fore, Hodgson was deprived of nothing except the power of incur- 
ring more costs out of pocket. The agreement is a written one, 
clear and intelligible in its terms, and we cannot go beyond it. 
The appeal must be allowed. 
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Wills, J. : i886« 

I am of the same opinion. Mr. Hodgson is doubtless perfectly ]^^ 

honest in his account of his motive, and the motive itself waa no t,^^^^» 

' EXPABTE 

doubt honourable. But the terms of the agreement are perfectly Pbttok. 
clear, and it is quite unnecessary to go beyond the written docu- 
ment in order to obtain an explanation of its contents. We are 
always anxious that we may not do injustice to any man, but if 
we look in this case to see what damage Hodgson can have suffered 
from losing the control of the bankruptcy proceedings, we find it 
is impossible that he can have suffered any. The agreement was 
that he should receive 10/. ; and it is clear, upon the interpretation 
of the Attorney and Solicitors' Act, 1870, that he could not recover 
from the estate more than the sum upon which he had agreed with 
Peyton. Then with regard to the question whether the agreement 
is in itself fair and reasonable. Let me consider for a moment the 
position of the parties. I must admit that in my opinion it would 
be difficult under any circumstances to say that an agreement was 
unfair and unreasonable when both the parties entering into it 
were of full age and of sound understanding. But in this case 
the person who seeks to have the agreement set aside is the person 
who himself proposed the terms ; he is not in an inferior position ; 
and there is no fiduciary relationship between him and the other 
party to the agreement. I am of opinion, therefore, that the ap- 
peal must be allowed. 

Appeal alloiced with costs here and below. 

SoKcitors : Blewitt 4r Tyler for the appellant. 
Hodgson for the respondent. 
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In re dale, Ex faete DALE. - 

Bankruptcy Ad, 1883, Sections 121 and l(yk^Bankruptcy EuU$y 1883, 

Bute 199. 

Small Bankruptcy — Leave to appeal not obtained. 

Upon an appeal from a oonnty court in the case of a small bankruptcy 
under section 121 of the Bankruptcy Act, 1883, it was argued, against 
the preliminary objection taken that the necessary leave to appeal had 
not been obtained, that Bule 199, sub-section (o), of the Bankruptcy 
Bules, 1883, by which such leave is made requisite, was tdtra vires. 

Held: That the right of appeal given by the Act was a statutory 
right ; that the same statute which gave the right could delegate to a 
prescribed authority the power to modify the right in the prescribed 
manner ; and that the necessary leave not having been obtained, the 
appeal could not be heard. 



T 



HIS waa an appeal against a decision of the learned Judge of 
the Leicester County Court, ordering the appellant, Mrs. Dak^ the 
wife of the bankrupt, to pay to the official receiver and trustee in 
the bankruptcy the sum of 242/., moneys of the bankrupt in her 
possession. 

The bankruptcy was a small bankruptcy under section 121 of 
the Bankruptcy Act, 1883. 

F. C. Willis for the appellant. 

Muir Mackenzie^ in support of the order : 

I have a preliminary objection. I submit that the appeal can-r 
not be heard. This is a small bankruptcy under section 121. For 
these small bankruptcies special procedure is provided by Eule 199 
of the Bankruptcy Rules, 1883. By sub-section (5) of Rule 199, 
it is provided that " No appeal shall lie from any order of the 
Court, except by leave of the Court.'* In this case, leave has not 
been obtained, and the appeal cannot, therefore, be heard. 

F. C. Willis : 

I submit that Rule 199 is ultra vires. By section 104 of the 
Act, an imconditional right of appeal is given, which, in the case 
of the County Courts, is incorporated in the Bankruptcy Amend- 
ment Act, 1884. It never can have been intended to give to the 
authorities empowered to frame general rules the power to take 
away a right given in the principal Act. 
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CavB, J. : 1885. 

I have carefully considered this case, and I have come to the i,, ^b Dale, 
oondufiion that the appeal cannot be heard. In my opinion, the ^^^* 
ohjeotion which has been taken is fatal. The only real argfument judgment, 
which has been put forward in support of the contrary contention 
is to the effect that Bule 199 of the Bankruptcy Eules, 1883, is 
ultra vires. But on looking at the different sections of the Bank- 
ruptcy Act it is clear that this is not the case. The right of appeal 
is given by section 104. But by section 121, " small bankrupt- 
cies " are dealt with, by whidi is meant those in which the pro- 
perty of the debtor is not likely to exceed 300/., in which case the 
Court may make an order that the debtor's estate be administered 
in a summary manner, and thereupon the general provisions of 
the Act are subject to considerable modifications. Now, that 
section has without doubt a distinct, and, I must admit, in my 
opinion, a praiseworthy object. The object was undoubtedly to 
save expense, and to provide that as much of the estate as possible 
might be saved for division amongst the creditors. In carrying 
out this object, the modifications in question became necessary, 
and of those modifications some are at once introduced into the 
Act itself, while by sub-section (3) of section 121 it is further 
provided that '' such other modifications may be made in the pro- 
visions of this Act as may be prescribed by general rules with the 
view of saving expense and simplifying procedure." It is obvious 
that the legislature may give a right of appeal, and also that the 
legislature may withdraw that right, or it may empower any one 
with authority to do so, and if that person or body does withdraw 
that right, it is gone as much ad if the legislature had done it. 
Eule 199, sub-section (5), is undoubtedly a modification of the 
provisions of the Act in the explicit terms that " no appeal shall 
lie from any order of the Court, except by leave of the Court." 
It is clearly a modification within the provisions of the Act, and it 
is moreover framed with the commendable object of saving expense 
and simplifying procedure, for unquestionably the most effective 
manner of saving expense is to limit the right of appeal. There is 
nothing so extravagant as a series of appeals. I am clearly of 
opinion that Eule 199 is within the operation of sub-section (3) of 
section 121, and I think, also, that it is calculated to secure the 
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1885. distinct object of the Act. The legislatme might easilj have fiaid 
Is sbDalb, ^^ nothing in section 121 should pennit a modification of the 
^'^■n powers of appeal, hat it has not done so, although there is a pro- 
Tision in the sub-section exdnding &om modification the provisions 
relating to the public examination or discharge of the debtor. I 
am of opinion, therefore, that the requisite leave not having been 
obtained, this appeal cannot be heard. 

Wiixs, J. ; 

I am of the same opinion. The case is one of considerable 
importance, however, and I will add a few observations. The 
right of appeal here is not a common law right of appeal, 
but a statutory right given hj a particular statute. It is clear, 
therefore, that the same statute which gives the right maj also 
delegate to a prescribed authority the power to modify the right. 
It is unnecessaiy to discuss whether the particular modifications 
embodied in Bule 199 were introduced by the proper authority, 
and in the proper manner, for as to this no question can be raised. 
They are also to be framed for a particular purpose — that of saving 
expense and of simplifying procedure — and there cannot be the 
least doubt that Bule 199 aims at that object. But the import- 
ance of the argument which has been raised lies in the fact that 
it has be^i suggested that some of these rules may be ultra tires. 
It seems to me a matter for serious consideration whether in the 
face of section 127, sub-section (2), anything in the rules made 
under the Bankruptcy Act, 1883, can be considered ultra rirea 
after the provisions of that section have been complied with and the 
rules have been before Parliament for three weeks. The question 
may hereafter be raised on another occasion, and I am altogether 
unwilling therefore to prejudge the case. At the same time, 
I cannot help expressing my opinion that such case would have to 
be one of very great strength. 

Appeal dismissed with costs. 

Solicitors : Tanner for the appellant. 

The Solicitor to the Board of Trade. 
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In re SANDWELL, Ex parte ZEEFASS. 

Banhrttpt(^ Ad, 1883, Sections 55 and 121 — Bankruptcy Bules, 1883, 

Bule 232. 

Small Bankruptcy — Disclaimer, 

Held: That wliere in accordance with the proyisions of section 121 of 
the Bankruptcy Act, 1883, relating to small bankruptcies, an order is 
made for the summary administration of a bankrupt's estate, and the 
official receiver, as trustee in the bankruptcy, disclaims leasehold property 
of the bankrupt without the leave of the Court under the powers con- 
ferred on him by Eule 232 of the Bankruptcy Bules, 1883, the Court has 
no jurisdiction to give any compensation to the landlord out of the estate 
for the use and occupation of such leasehold property by the official re- 
ceiver as such trustee. 



T 



HIS was an application on behalf of one Philip ZerfasSy for an 
order that the chief official receiver should pay to the applicant, 
ont of the estate of the debtor Sandicelly the sum of 36/. I85. or such 
other sum as the Court might determine, for rent during the occu- 
pation by the chief official receiver as trustee, of certain premises, 
known as 93, Eingsland Eoad, in the county of Middlesex. And 
also, for an order that the costs of an incidental to this motion 
might be paid out of the estate. 

From the facts it appeared that the debtor Sandwell held a lease 
of the premises in question, bearing date January 11th, 1883, for 
twenty-one years from September 29th, 1882, at a rental of 160/. 
a-year. 

On July 14th, 1884, a receiving order was made against the 
debtor, and the Court subsequently granted an order for the sum- 
mary administration of the estate under section 121 of the Bank- 
ruptcy Act, 1883, and the official receiver thereupon became 
trustee. 

A proposal was made that the furniture of the bankrupt shoidd 
be sold upon the premises, but a covenant in the lease having been 
discovered forbidding this, negociations were entered into with Mr. 
ZerfasSy the landlord, for a waiver of the covenant, and an arrange- 
ment was finally come to by which it was agreed that the sale 
might be held on condition (1) that the sum of 21/., being certain 
arrears of rent due on March 25th, 1884, should be paid ; (2) that 
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1885. the rent due for the quarter ending June 24th should be paid; 
£jp^ and, as alleged by Mr. Zerfassy (3) that any further rent which 
^LHDWELL, might become due, up to the giving up possession of the premises, 
ZsBFAas. should be made good. This last condition was however denied. 

The two first conditions were performed, and the sale was held 
on August 19th. The lease being of no value, the official receiver, 
under section 55 of the Bankruptcy Act, 1883, and Bule 232 of the 
Bankruptcy Eules, 1883, and, without the leave of the Court, dis- 
claimed the property. 

The key of the premises was not actually delivered up to Mr. 
ZerfasSy the landlord, however, until September 19th, and the 
claim was now made for rent accruing due for the time during 
which it was alleged the official receiver had held possession of the 
premises for the benefit of the estate up to the date when posses- 
sion was given up. 

F. C. Willis for the landlord : 

Thei'e are two questions — (1) whether there was not an agree- 
ment to pay this rent. As to that there is a conflict of testimony. 
(2) Whether, even assuming there is no evidence of any agree- 
ment, Mr. Zerfass is not entitled to payment. The bankruptcy 
was a small bankruptcy under section 121, and iiie official receiver 
became trustee. The official receiver has disclaimed without coming 
to the Court as allowed by Eule 232, which provides that '' a lease 
may be disclaimed without the leave of the Court in any of the 
following cases, namely, where the bankrupt has not sublet or 
assigned the lease, or created any mortgage or charge thereon; 
and . . . . (b) The estate is administered under the provisions of 
section 121 of the Act." The intention of section 121 and Bule 232 
is to save expense ; the official receiver need not come to the Court. 
But it does not take away any rights of a landlord, which would 
exist if the official receiver had to come to the Court under sec- 
tion 55. The mere fact of disclaiming without leave does not get 
rid of the necessity of imposing terms. Where premises are re- 
tained, and the estate gets the benefit of such retainer, the landlord 
is entitled to be paid his rent. [Counsel liere adduced evidence to 
show that a special arrangement was made that the rent should be 
paidJ] But even assuming that it is not proved to the satisfaction 



HIGH COTJET OF JUSTICE. 97 

of your Lordship that a special arrangement was made in this case, ]885.. 
I submit that the landlord is nevertheless entitled to the rent up j^^ 
to the time when possession was ffiven to him. In the case of Sahdwbll, 
Ex parte Izard, In re Bushell (L. R, 23 Ch. Div. 115 ; 48 L. T. Zkbpibs. 
502), it was held that " the principle on which the Court should 
exercise its discretion under Eule 28 of the Bankruptcy Bules, 
1871, is that the trustee ought not to be allowed to increase the 
bankrupt's estate at the expense of the landlord." It may be said 
that under section 121 and Eule 232 of the new Act, there was no 
necessity to apply to the Court, but the Court will not take away 
£rom the landlord his rights. Even if the official receiver does 
disclaim without leave it does not take away a right which the 
landlord would have if the official receiver had to come to the 
Court to disclaim. 

Muir Mackenzie for the official receiver : 

I submit that in this case the right to disclaim was absolute, and 
having been exercised there is no power in the Court to order the 
trustee to pay rent. Section 55 provides : " (I.) Where any part 
of the property of the bankrupt consists of land of any tenure 
burdened vrith onerous covenants, of shares or stock in companies, 
of improfitable contracts, or of any other property that is unsale- 
able, or not readily saleable, by reason of its binding the possessor 
thereof to the performance of any onerous act, or to the payment 
of any sum of money, the trustee, notwithstanding that he has 
endeavoured to sell or has taken possession of the property, or 
exercised any act of ownership in relation thereto, but subject to 
the provisions of this section, may, by writing signed by him, at 
any time vnthin three months after the first appointment of a 
trustee, disclaim the property. Provided that where any such 
property shall not have come to the knowledge of the trustee 
within one month after such appointment, he may disclaim such 
property at any time within two months after he first became 
aware thereof. (2.) The disclaimer shall operate to determine, as 
from the date of disclaimer, the rights, interests, and liabilities of 
the bankrupt and his property in or in respect of the property 
disclaimed, and shaU also discharge the trustee from all personal 
liability in respect of the property disclaimed as from the date 

M.B. — VOL. II. H 



98 



BANKBTJPTOY EEPOBTS. 



1885. 

Iv BE 

SlUDVSLLi 
EZ PARTS 
ZEBFAfiS. 



JjMgnUBDt* 



when the property vested in him, but shall not, except so far as 
is necessary for the purpose of releasing the bankrupt and his 
property and the trustee from liability, afEeot the rights or lia- 
bilities of any other person." If the disclaimer is valid all 
liability ceases. Again, by sub-section (3), " a trustee shaU not 
be entitled to disclaim a lease without the leave of the Court, 
except in any cases which may be prescribed by general rules, and 
the Court may, before or on granting such leave, require such 
notices to be given to persons interested, and impose such terms as 
a condition of granting leave, and make such orders with respect 
to fixtures, tenants' improvements, and other matters arising out 
of the tenancy as the Court thinks just." Then by Bule 232 
*^ a lease may be disclaimed without the leave of the Court where 
• • • the estate is administered under the provisions of section 121 
of the Act." Therefore I say, given a lease, and given a summary 
administration ; given a disclaimer by the official receiver, the 
disclaimer is without the leave of the Court, and it operates to 
put an end to the liabilities of the official receiver. There is no 
application before your Lordship on which terms can be imposed. 
There is no jurisdiction and no liability for rent. There is nowhere 
in the Act a provision where an order can be made upon the 
trustee to pay rent. The only power is to saj that a trustee shall 
not have the right to disclaim unless he complies with certain 
terms as to rent. There is no hardship. By sub-section (7) of 
section 56, *^ any person injured by the operation of a disclaimer 
under this section shall be deemed to be a creditor of the bankrupt 
to the extent of the injury, and may accordingly prove the same 
as a debt under the bankruptcy." If a landlord is injured by the 
effect of a disclaimer he is considered to be a creditor to the extent 
of the injury. Where the Legislature thought it right to give the 
power of disclaimer without leave all liability ceases. I submit 
that there is no power to make the order asked for. 

Cavb, J. : 

The first point in this case is whether there was an agi^ement 
between Mr. Zerfass^ the landlord, and the official receiver, that 
the official receiver should pay rent. I am of opinion that there 
was no such agreement. The evidence shows that the permission 
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asked for was given by the landlord, in consideration of the pay- 1886. 
ment of the 211, and the 21/. alone. Then there is the other point i^^ 
— an important point — ^whether I have any authority to order the ^j^^J^^' 
official receiver to pay anything by way of compensation to the Zkefass, 
landlord for occupation of the premises until September 19th. In 
order to justify me in doing so I must find some power in the Act. 
If the Act gives me no power I cannot make it. My powers are 
strictly limited by the terms of the Act and Eules. Now the 
section regulating disclaimer is section 55, which provides in sub- 
sections (2) and (3) [^his Lm^dship read the sub'sectians']. There is 
a power to impose conditions, but the clause is express, and is that 
the Court may, before or on granting leave, impose terms as a con- 
dition of granting leave. Now, in this case, Eule 232 enables the 
trustee to disclaim without the leave of the Court, and that being 
so, my power to impose terms as a condition of granting leave is 
gone. I do not know the intention of the Act, but so it is. So 
long as the rule stands, the trustee can disclaim without leave ; and 
so long as he can do so, there is no power given to me to make any 
order as to conditions. I am of opinion, therefore, that I have no 
power to make the order asked for, and the application must be 
dismissed with costs. 

Application dismissed with costs. 

Solicitors : Rowland H, Ward for Mr. Zerfass, the landlord. 
W. JF. Aldridge for the Chief Official Receiver. 

Case relied upon or refered to : — 

Ex parte Izard, In re Bushel/, L. R., 23 Ch. Div. 115 ; 48 L. T. 
502. 
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In rb GILLESPIE, Ex parte REID & SON. 

Bankruptcy Ad, 1883, Section 38. 

Mutual Dealinga — Set'^ff, 

Held : That, as a general rule, and in the absence of special circum- 
stances where there are mutual dealings between a debtor and his 
creditors, the line as to set-off must be drawn at the date of the com-, 
mencement of the bankruptcy. 
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HIS was an application on behalf of Messrs. Beid 8f Son, 
creditors of the bankrupt, for an order that the trustee in the 
bankruptcy should refund to them the sum of 100/., being the 
amount of an acceptance paid by them under protest on July 16th, 
1884. 

The facts of the case were as follows : — 
' Both the applicants and the bankrupt were West India mer- 
chants. The acceptance in question was a bill for 100/. payable 
ninety days after sight, drawn at Grenada upon Messrs. Eeid Sf 
SoTiy and endorsed to La Motte 8f Co. of Grenada, and remitted by 
this latter firm to Oillespie, the bankrupt, with instructions that it 
should be put to the credit of an account which La Motte 8f Co. 
then had with Gillespie. 

On April 9th, 1884, a receiving order was made against Gillespie, 
who at that time owed Messrs. Eeid 8f Son the sum of 138/. on 
the account current between them. 

On April 12th the bill in question arrived in this country, and 
was sent on, a day or two afterwards, to Messrs. Raid 8f Son for 
their acceptance. 

A good deal of negociation took place, but the bill was at 
length accepted by Messrs. Reid 8f Son, who, however, claimed to 
set off the amount payable thereon at maturity against their debt 
of 138/. 

The 100/. was subsequently paid at maturity by Messrs. Reid 8f 
Son to the trustee in the bankruptcy, under protest, and an order 
was now asked for that it might be refunded. 

P^ke for Messrs. Eeid & Son. 

The amount of the bill ought to be refunded. It was only 
accepted on the condition that if the debt due from Gillespie to 
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'Messrs. JReid 8f Son, which was at the time of acceptance unasoer- i885. 
tained, should prove to be equal or more than the amount of the ^Jp^ 
bill, then the bill should be a set-off. But I say further, that the Gillespib, 
fact that the bill was accepted after the receiving order was made Heid & Soir. 
does not deprive Messrs. JReid 8f Son from setting off the amount 
due to them from CHllespie, In sect. 38 of the Bankruptcy Act, 
1883, no time is limited. Sect. 38 says, " Where there have been 
mutual credits, mutual debts, or other mutual dealings between a 
debtor against whom a receiving order shall be made under this 
Act, and any other person proving or claiming to prove a debt 
under such receiving order, an account shall be taken of what is 
due from the one party to the other in respect of such mutual 
dealings, and the sum due from the one party shall be set off 
against any sum due from the other party, and the balance of the 
account, and no^more, shall be claimed or paid on either side 
respectively ; but a person shall not be entitled under this section 
to claim the benefit of any set-off against the property of a debtor 
in any case where he had, at the time of giving credit to the debtor, 
notice of an act of bankruptcy committed by the debtor, and 
available against him." I submit that the latter part of the section 
does not apply where the person proving against the estate becomes 
indebted to it after the date of the bankruptcy. In the case of 
JSlUott V. Turquand (L. E., 7 App. Gas. 79), it was held that the 
object of sect. 39 of the Bankruptcy Act, 1869, which is prac- 
tically the same as sect. 38 of the new Act, is, "that where 
there are mutual accounts, a secret act of bankruptcy should 
not stop the currency of those accounts ; the existence of mutual 
dealings and accounts protects the credits and debts on each, 
side from the operation of the act of bankruptcy until notice 
of it. The exact date at which a mutual account is to stop 
must depend on the circumstances of the case and the nature 
of the credits, but may and ought to be taken at least up to the 
date when the person claiming the benefit of the section has notice 
of an act of bankruptcy." And in the same case, at pp. 86 and 87, 
Sir Montague Smith, in delivering the judgment of the Court, 
said, " The proviso at the end is, * but a person shall not be entitled 
imder this section to claim the benefit of any set-off against the 
property of a bankrupt in any case where he had at the time of 
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1885. giving credit to the bankrupt notice of an act of bankruptcy/ 
IiTm ^^® proviso says nothing with regard to credit given by the bank« 
GiLLBSPiB, rupt to such person. The insertion of this proviso shows that the 
Beid & Son. substantive part of the section cannot be read as referring only to 
mutual dealings and accounts prior to the act of bankniptcyy 
because if it had been intended that the account was to stop at the 
act of bankruptcy the proviso would be meaningless and an un- 
necessary addition to the section. By fair implication, therefore, 
it may be taken that the Legislature did not so intend. The 
existence of mutual dealings and accounts protects the credits and 
debts on each side from the operation of the act of bankruptcy 
until notice of it. It is unnecessaiy for their Lordships to decide 
what is the precise period at which an account of this kind, viz., 
an account of mutual dealings and transactions, is to stop. That 
must depend on the circumstances of each case and the nature 
of the credits ; but their Lordships think that, at least up to the 
time when the party who claims the benefit of the clause has notice 
of an act of bankruptcy, the mutual account may and ought to be 
taken." I submit, first, therefore, that the bill was only accepted 
on condition that Oilkspie should not demand payment under it 
unless it should appear that a sum as great as the bill was not due 
from the bankrupt to Messrs. Beid Sf San, \_JEeidence of such ah 
agreement was addticedj] And I. say iuither, that even without 
such an agreement, the^right of. set-off exists. 

Tate Lee for the trustee : 

The rule is now that from the commencement of the bankruptcy 
there can no longer be mutual dealings. In this case the receiving 
order was made on April 9th. The bill, which was received by the 
trustee on April 12th, after the commencement of the bankruptcy, 
and sent by him to Messrs. Reid ^ Sony could not make any mutual 
dealing. It is a dealing after the commencement of the bank- 
ruptcy between the trustee and Messrs. Beid 8f Son. It wants 
mutuality. The line is drawn from the commencement of the. 
bankruptcy. The fact is, that whereas at the date of the bank- 
ruptcy Reid ^ Son were creditors to the extent of 138/., it is sug- 
gested that they should be paid 100/. in full, and only have to 
prove for the 38/. In the case of In re Milan Tramtrai/s Company ^ 
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Ex parte Theys^ L. E., 25 Ch. Div. at page 591, Selborne; Lord i885 
Chancellor, in his judgment says: "The 10th clause of the Judi- £jp^ 
catuie Act, 1875, refers only to a company unable to pay its debts, ^^i^spie, 
but I am of opinion that it must be treated as applicable to any Hbid & Sok. ' 
company in liquidation until it is shown that the assets are suffi- 
cient for payment of the debts in full. Now, under section 39 of 
the Bankruptcy Act, 1869, the line is drawn at the time of the 
bankruptcy, and the rights of the parties are not to be altered by 
subsequent transactions." And in the same case. Lord Justice 
Fry, says : "In Dickson v. Evans (6 T. R. 57, 59), Lord Eenyon 
says : ' In c^es of this sort the question must be considered in the 
same manner as if it had arisen at the time of the bankruptcy, and 
cannot be varied by any change of situation of one of the parties.' 
That has been the uniform rule.'' The principle which underlies 
this case is that which is found in all cases of set-off — there is no 
valid transaction which takes place after the commencement of the 
bankruptcy. 

Cave, J. : 

I am of opinion that in this case my judgment must be in favour Judgment, 
of the trustee. The first question which arises is as to the nego- 
ciations which took place between Messrs. Reid 8f Son and the 
trustee. As to that I will say that I am not satisfied that any 
condition was made that the set-off should be allowed if the bill 
was accepted. But there arises the other most important question 
that the bill having been accepted, have Messrs. Reid 8f Son a right 
to set-off a debt due to them from the estate of the bankrupt P That 
depends upon the interpretation of section 38. The important 
point is down to what time the mutual dealings can go on to give 
the right of set-off. The question is in my opinion rightly decided 
in the case of In Re Milan Tramways Company y Ex parte Theys, 
In that case, the Lord Chancellor says : " Now, under section 39 
of the Bankruptcy Act, 1869, the line is drawn at the time of the 
'bankruptcy, and the rights of the parties are not to be altered by 
subsequent transactions. A person comes in to prove a debt 
against the bankrupt's estate ; if there are mutual credits between 
the bankrupt and the creditor, then an account is to be taken, and 
the balance is to be proved against the estate, or paid to the estate. 
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1886. as the case maj be It is impossible that a person, who at 

j^^ the time of the bankruptcy owes a debt to the bankrupt, and has 
^"^. no right of set-off, can a^uire such a right by taking an aarign- 
Bbd) & SoK. ment o fanother debt due to another creditor of the bankrupt." It 
has been urged on behalf of Messrs. Iteid 8f Son that section 38 
of the Bankruptcy Act, 1883, does not state a time when the 
mutual dealings are to stop, and that the case of Elliott v. Tur* 
qtMftd (L. Er., 7 App. Gas. 79), shows that the line is not drawn 
at bankruptcy itself. But in that case there was a secret act of 
b^bup^ L it M, ^rn .ho^g ^^bi.g whid, would 
justify me in coming to a decision in favour of Messrs. ReidSf Son 
in this case. To do so I should have to take a serious step further. 
Also, in the same case of In re Milan Tramways Company ^ Lord 
Justice Fry says : " The 39th section of the Bankruptcy Act, 
1869, refers to the state of things at the time of the bankruptcy." 
The only modification is that when an act of bankruptcy is secret 
it refers to the time when the act of bankruptcy becomes known. 
Here it was well known when the bill was presented that Gillespie 
had committed an act of bankruptcy. I am of opinion that the 
case falls within the general doctrine laid down in In re Milan 
Tramways Company^ and not within the special case of Elliott v. 
Turquand. The application will therefore be refused, with costs. 

Application refused. 

Solicitors : Irvine ^ Hodges for Messrs. Eeid & Son. 

DruceSj Sons Sf Attlee for the trustee. • 

Cases relied upon and referred to : — 

Elliott V. Turquand, L. E., 7 App. Cas. 79 ; 51 L. J. P. C. 1 ; 
45 L. T. 771. 

In re Milan Tramways Cojnpany, Ex parte TheySy L. E., 25 Ch. 
Div. 587. 
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In re H. PEAECE, Ex paetk CROSTHWAITE. 

Bankruptcy Ad, 1883, Section 46. 

Several wriU of Ft', fa. — Notice to Sheriff of Bankruptcy Petition — Title to 

Proceeds of Sale, 

The sheriff was in possession of the goods of a debtor under several 
"writs of ^. fa, — the three first of which according to date were for more 
than 20Z., and the fifth for 12/. 13«. 

The sale was held, and the sheriff, haying received notice within four- 
teen days of a bankruptcy petition against the debtor, paid in the pro- 
ceeds of the sale to the official receiver as trustee in the bankruptcy. 

The amount of the three prior writs exceeded together the amount 
realized by the sale. 

On a claim by the execution creditor under the subsequent writ for 
12Z. IZe. — that he was entitled to be paid the amount of his debt in full : 

Held : That it was not the effect of section 46 of the Bankruptcy Act, 
1883, to make executions for more than 201. altogether void, but to 
deprive the execution creditor of the benefit of the execution : that if no 
bankruptcy had occurred the writs would have been paid in order of 
date : and that under the Act the sheriff was required to pay over to the 
trustee in the bankruptcy the amount which would have been appro- 
priated to the first writs. 



T 



HIS was a motion on behalf of one JR, Crosthwaite for an order 
that the trustee in the bankruptcy of H. Pearce might be directed 
to pay over the sum of 12/. 13«. — the amount of an execution 
levied on the goods of the bankrupt under a fi. fa. issued at the 
instance of the said Crosthtcaite before the receiving order was 
made. 

On April 10th, 1884, judgment was recovered by Crosthwaite 
against Pearce^ and the writ was subsequently lodged with the 
sheriff, who was then in possession of the goods of the bankrupt 
under several other writs, of which the first in order of priority 
was for 41/., the second for 6/., the third for 47/., the fourth for 
34/., and the fifth, that of Crosthtcaite^ for 12/. ISa. 

On May 12th the sheriff sold all the goods which he had seized, 
such sale realizing a balance, after deducting rent and other charges 
and expenses, of 89/. 19«. 

This sum the sheriff continued to hold until May 22nd, when 
notice was given to him of a bankruptcy petition having been that 
day presented against the debtor. 



Befobb 

Mb. JxTsncB 

Cave. 

1885. 
March 10. 
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1885. Subsequently, after adjudication, the sheriff paid 6/. to the 

£7ms execution creditor, whose writ was second in point of time, and 
^Exwjot' '^^^^^^ ^^^^ *^® balance to the trustee in the bankruptcy in accord- 
CAO0IHWAXCB. ance with section 46, sub-section (2) of the Bankruptcy Act, 1883, 
which provides that : " Where the goods of a debtor are sold under 
an execution in respect of a judgment for a sum exceeding 20/., 
the sheriff shall deduct the costs of the execution from the proceeds 
of the sale and retain the balance for fourteen days, and if within 
that time notice is served on him of a bankruptcy petition having 
been presented against or by the debtor, and the debtor is adjudged 
bankrupt thereon, or on any other petition of which the sheriff has 
notice, the sheriff shall pay the balance to the trustee in the bank- 
ruptcy, who shall be entitled to retain the same as against the 
execution creditor." 

Application was now made on behalf of Crosthicaite, as an execu- 
tion creditor for 12/. 13s., that that sum should be refunded to him 
by the trustee. 

S. Reed for the execution creditor : 

My contention is that the executions held by the sheriff for 
sums of 20/. and upwards were avoided by sect. 46, sub-sect. (2), of 
the Bankruptcy Act, 1883, and consequently that Mr. Crosthwaite^s 
execution was let in, and the sheriff ought to have paid him the 
12/. 13«. It is clear that it cannot be said that because there are 
several writs all amounting to more than 20/. a creditor under 20/. 
should be deprived of his security. It is clear, also, that a person 
who has levied before an act of bankruptcy is still a secured 
creditor. But in this case the trustee says, " True, you seized and 
may be entitled, but there are prior writs which are bad against 
me, and I step into the shoes of those persons who have issued such 
writs, and say they are good against you and deprive you of your 
security." There are many cases where a sheriff has levied under 
two writs the first of which is bad against assignees, the second 
takes the benefit and is entitled to payment. If the execution is 
of no avail for the creditor, the trustee cannot set it up. It is 
altogether bad. Here the trustee claims not under but in spite of 
the execution. There is nothing in the words of the Act which 
affect my security. 



HIGH COURT OP JUSTICE. 107 

Fra^r Macleod {Macdonell with him) for the trustee : 1885. 

The amount of the dehts, independent of that of the applicant, i^^ 

amounted to something like 128/. If these execution creditors ^ "^^^^ 

° J!iX PABTB 

had heen allowed to take advantage of their executions, the whole Ciio8thwaits, 

amount realized would have been eaten up. Mr. Crasthwaite 

would have got nothing. All we have to look at is the wording 

of sect. 46, sub-sect. (2). Independently of the Bankruptcy Act, 

inasmuch as the other writs were first, the sherifi would be entitled 

to pay them first. How is that altered by the Bankruptcy Act, 

1883 ? It does not make the execution null and void, but it says 

that when the required notice is given to the sherifi he shall pay 

the money over to the trustee. The section gives a direction to 

the sheriff what he shall do with the money. The trustee is 

entitled to place himself in the position of the execution creditor. 

[Gave, J. : The case is of some importance, and is not covered 
by authority. I will give judgment at a future day«] 

March 23rd. 
Cavb, J. : 

In this case an application was made by an execution creditor of Judgment, 
the bankrupt for an order on the trustee to pay over to the appli- 
cant 12/. 13«., the amount which the sheriff was directed to levy on 
the goods of the bankrupt under a fi. fa, issued at the instance of 
the applicant. 

In the beginning of May, 1884, the sheriff was in possession of 
the goods of the bankrupt under several writs, of which the first in 
order of priority was for 41/., the second for 6/., the third for 47/., 
the fourth for 34/., and the fifth (that of the applicant) for 12/. 13«. 

On May 12th the sheriff sold all the goods which he had seized, 
and realized a balance, after deducting rent and other charges and 
expenses, of 89/. Ids. 

This sum the sheriff continued to hold until May 22nd, when 
lie had notice of a bankruptcy petition having been that day pre- 
sented against the debtor; and subsequently, after adjudication, 
he paid 6/. to the execution creditor whose writ was second in 
point of time, and handed over the balance to the trustee. 
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1885. Section 46 (2) of the Act of 1883 enacts that, where the goods 

£7^ of a debtor are sold under an execution in respect of a judg- 

H. Peabgb, ment for a sum exceedinfi: 20/., the sheriff shall deduct ihe costs of 

Ex PASTE . 

Cbosthwjjte. the execution from the proceeds of a sale and retain the balance 
for fourteen days, and if within that time notice is served on him 
of a bankruptcy petition having been presented against or by the 
debtor, and the debtor is adjudged bankrupt thereon, or on any 
other petition of which the sheriff has notice, the sheriff shall pay 
the balance to the trustee in the bankruptcy, who shall be entitled 
to retain the same as against the execution creditor. 

Mr. Eeedj for the applicant, contended that the executions held 
by the sheriff for sums of 20/. and upwards were avoided by this 
section, and consequently that the applicant's execution was let in, 
and that the sheriff ought to have paid him his 12/. ISs. 

Some light will be thrown on the question by considering what 
is the duty of a sheriff who has several writs to execute. The case 
of Aldred v. ^Constable (6 Q. B. 370) shows that the duty of the 
sheriff is to execute — first, that writ which is first delivered to him, 
and when he has sold enough to satisfy that writ, he should sell 
under the next in order. Thus, in the present case, the sheriff's 
duty was to sell under the first writ until he had realized a net 
sum of 41/. ; he was then to sell under the next writ until he had 
realized a further simi of 6/. to satisfy the second writ, and then to 
continue the sale under the third writ. The goods did not realize 
enough to satisfy the third writ, and consequently his duty to sell 
under the fourth and subsequent writs never arose, from want of 
goods to sell, and as to these writs the proper return for the sheriff 
to make was one of nulla bona. Having sold all the goods and 
realized only 89/. 19^., the sheriff had in his hands 41/. realized imder 
the first writ, 6/. realized under the second, and the balance realized 
under the third writ, and he had nothing in his hands under the 
subsequent writs. Now applying the statute to this state of 
things, when the sheriff got notice of a petition and found it was 
followed by adjudication, he was bound to pay over to the trustee 
the sum he held in his hands for the first and third creditors, 
because their judgments were for over 20/., but as to the 6/., he 
was bound to pay that to the second creditor. The sheriff never 
sold under the fourth or subsequent writs, and consequently the 
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position of those creditors cannot be better than if the sheriff 1886. 
had seized under their writs and not sold, in which case the first j^^ 
clause of section 46 would have applied. ^ Pkabce, 

* * Ex PABTB 

Now, undoubtedly, if two writs are delivered to the sheriff sue- Cbosthwaith. 
oessively and the prior one is for any reason void, the sheriff must 
disregard it and execute the second (Christopherson v. Burton y 3 
E^oh. 160), and, if I were satisfied that the effect of section 46 is 
to render writs of execution in respect of a judgment for a sum 
exceeding 20/. void, I should have to decide in favour of the appli- 
cant ; but I cannot see that that is the effect of the section, which 
only directs the sheriff what he is to do with money he holds for 
the execution creditor, but nowhere enacts that the execution 
shall be void, although undoubtedly the effect is that the execution 
creditor where his judgment is for a sum exceeding 20/. loses the 
benefit of it. 

Mr. JReed in support of his argument referred to some cases 
decided under the 6 Geo. 4, c. 16, section 108, which it is neces- 
sary to consider. That section enacted that no creditor having 
0ecurity for his debt, or having made any attachment in London or 
any other place by virtue of any custom there used of the goods 
and chattels of the bankrupt, should receive upon any such security 
or attachment more than a rateable part of such debt, except in 
respect of any execution or extent served and levied by seizure 
upon, or any mortgage of or lien upon, any part of the property of 
such bankrupt before the bankruptcy : Provided that no creditor, 
though for a valuable consideration, who should sue out execution 
upon any judgment obtained by default, confession, or nil dicit^ 
should avail himself of such execution to the prejudice of other 
fair creditors, but should be paid rateably with such creditors. 

The first case under the Act appears to have been Taylor v. 
Taylor (5 B. & C. 392), in which the Court of King's Bench 
refused to set aside at the instance of the assignees as void an 
execution on a judgment by nil dicitj where after seizure and 
before sale the execution debtor had become bankrupt. This case 
was followed by that of Wyiner v. Kemble (6 B. & C. 479), in 
which it was held that where an execution upon a judgment by 
default had been perfected by seizure and sale before the bank- 
ruptcy, the execution creditor was entitled to the proceeds. 
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1886. Then came the case of NoiUy v. Bwik (8 B. & C. 160), in which 

IwBE *^® same Court held that where the sheriff had seized the goods of 

^Ex^!m^ an execution debtor under two executions upon judgments by nil 

Cbqstkwaitb. didt^ and had after the execution debtor had become bankrupt sold 

the goods and paid the proceeds to the execution creditors, he was 

liable to refund the amount to the assignees, but the Court refused 

to decide whether he was a wrongdoer in selling under the writ. 

The case of Ooldschmidt v. Hamkt is very imperfectly reported 
in Manning & Granger, Vol. 6, p. 187 ; but it appears to decide 
that, where the sheriff had seized under several writs before the 
bankruptcy, and the first of such writs was upon a judgment on 
a warrant of attorney, the effect of the statute was not to transfer 
the right of the first execution creditor to the assignees, but to 
avoid or supersede that execution, leaving to the other execution 
creditors the advantage which the Act secured to them as claiming 
under executions which had been levied by seizure before the 
, bankruptcy. 

In ChcBton v. Gibba (12 M. & W. Ill) it was held that a sheriff, 
who bond fide and .without notice of a prior act of bankruptcy, 
had seized under ^fi.fa,^ was liable to the assignees in trover for 
selling after the^^, the execution being founded on a warrant of 
attorney. This decision was arrived at on the ground that the 
108th section affected the operation of the writ, and did not merely 
direct the application of the money levied under it, the words, " no 
creditor shall avail himself of such execution," being held to mean 
that such an execution should not be carried into effect for the 
benefit of the creditor. 

The same point which had arisen in Ooldachmidt v. Mamletj came 
before the Court of Queen's Bench in Graham v. Witherby {7 Q. B. 
491), when that Court, after taking time to consider its dedusion, 
followed the previous cases, and held that where the execution was 
founded on a warrant of attorney, the effect of section 108 was to 
make a sale by the sheriff after the fiat illegal, and so to let in 
a subsequent execution creditor on a judgment in an adverse bond 
fide action who had seized before the fiat^ and that the section did 
not merely transfer the produce of the sale from the first judgment 
creditor to the assignees. 
These cases are, however, not applicable to the case now under 
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discussion, first, because in those cases there was a subsequent sale i885. 
by the sheriff which was invalidated by the express words of the j^^ 
section, " No creditor shall avail himself " of such execution ; and, ^J^^^* 

' Jlz pabtb 

secondly, because if the first execution was void, the subsequent Ceobthwaitb. 
one having been executed by seizure before thefint was within the 
exception contained in the 108th section. 

In this case, on the contrary, there are no words in section 46 (2), 
which invalidate the sale by the sheriff, and indeed under that 
dause the sale must necessarily take place before it can be known 
whether the execution creditor will or will not ultimately be 
entitled to the proceeds ; and, secondly, the words of the statute 
do seem to imply that the benefit of the execution is to be trans- 
ferred from the execution creditor to the trustee for the benefit of 
ike creditors generally ; as soon as the sheriff has sold he holds the 
proceeds of the sale for the execution creditors in the order of their 
priority, and the section simply provides that, instead of handing 
this money over to the execution creditor, whose judgment exceeds 
20/., the sheriff shall hand it over to the trustee. If the sale is 
not invalidated, but merely the proceeds are transferred from the 
execution creditor, whose judgment is over 20/., to the trustee, it 
f oUowB that the sheriff in this case never sold under the applicant's 
writ, and never had in his hands any money to the use of the 
applicant, and the applicant is only an execution creditor who 
has seized but has not sold, and whose execution consequently is 
avoided by section 45. 

The case of Ex parte Lovering^ In re Peacock (L. E., 17 Eq. 
452), which was decided under the Act of 1869, is also distin- 
goishable, for in that case the execution creditor got a security by 
the seizure which there was nothing in the Act to take from him. 
Under the present Act the execution creditor gets no benefit by 
seizure alone. He must complete his execution by sale before the 
date of the receiving order. In this case the sheriff sold under the 
three first executions, and held the proceeds for those creditors 
only, and not for the present applicant. 

Nor is there apy injustice in this result. At common law the 
applicant would have got nothing by his execution ; and although 
where the judgment is over 20/. the Legislature has thought fit to 
take from the execution creditor the benefit of the execution, and 
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1885. give it to the creditors at large, it is impossible to understand what 

i^^ justice there would be in taking away from an execution creditor 

^/r^to' ^^ * judgment over 201, the benefit of his execution, not to give it 

CE08THWAITB. to thc crcdltors at large, but to give it to execution creditors on 

judgments under 201. It is impossible to conceive why the one 

kind of judgment creditors should be favoured at the expense of 

the other. 

Motion re/used trith costs. 

Solicitors : Walker, Mewbum 8^ Walker for the execution creditor. 
W. W. Aldridge for the trustee. 

Cases relied upon or referred to : — 
Aldred v. Constable, 6 Q. B. 370. 
Christopherson v. Burton, 3 Ex. 160. 
Taylor v. Taylor, 5 B. & 0. 392. 
Wymer v. Kemble, 6 B. & C. 479. 
Notley V. Buck, 8 B. & 0. 160. 
Qoldschmidt v. Hamlet, 6 M. & Gr. 187. 
Cheston v. Gihbs, 12 M. & W. 111. 
Graham v. Witherby, 7 Q. B. 491. 

Ex parte Lovering, In re Peacock, L. E., 17 Eq. 452 ; 43 L. J., 
Book. 58 ; 29 L. T. 897. 



DIVISIONAL In re WALSH, Ex parte THE TRUSTEE. 

COURT. 

Q^^ Banhru2)tcy Act, 1883, Section 4, mh-section 1 {h). 

*^^ _ Act of Bankruptcy — Notice of Suspension of Payment of Debts. 

2gg5^ Held : That the fact that a debtor called a meeting of his creditors 

^*v-^ at which he laid before them his position, and made an offer of 6s. Sd» 

March 18. j^^ ^^ pound, did not amount to a notice by such debtor " that he has 

suspended, or that he is about to suspend payment of his debts," so as 
to constitute an act of bankruptcy under section 4, sub-section 1 (h) of 
the Bankruptcy Act, 1883. 



T 



HIS was an appeal from a decision of the learned Judge of the 
County Court of Liverpool, by which he refused to order that 
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Messrs. G art side 8f Falknery soKcitors, of 67, Princes Street, Man- 1886. 
cheater, should pay to the trustee in the bankruptcy of «7. W, Walsh jjj b^wIlsh 
the sum of 89/. 9s. 6d. monies alleged to have been received by tw^^™ 
them from the bankrupt, a84)eing in their hands at the time and 
after an act of bankruptcy committed by the bankrupt, of which 
they had notice. 

The bankrupt, J. W, Wakh^ who was a contractor carrying on 
business at Liverpool, had been in difficulties for a considerable 
time. 

On May 20th, 1884, he consulted Messrs. Oartside 8f Falkner 
as to the position of his affairs, and according to their advice it 
was arranged that the debtor should not make any further pay- 
ments himself, but that all monies to be received and paid from 
that day should be received and paid through Messrs. Oartside 4r 
Falkner. 

Subsequently the debtor disclosed to Messrs. Qartside 8f Falkner 
such a condition of affairs that they advised steps to be taken to 
summon a meeting of the creditors in order to lay before them the 
whole matter and ascertain if such creditors were willing to accept 
an offer of 6«. ^d. in the pound. 

On Jime 13th, 1884, this meeting of the creditors was held, and 
resolutions were passed that the debtor, Wahhy should assign all 
his property to a trustee, and that a committee of inspection should 
be appointed to report upon the offer made. 

The committee reported unfavourably, however, and the arrange- 
ment became abortive. 

On June 19th, 1884, the bankrupt filed a statutory declaration 
of inability to pay his debts ; a petition was presented by a creditor, 
and on June 20th a receiving order was made. 

An application was afterwards made to the County Court by the 
trustee in the bankruptcy, for an order that Messrs. Oartside 8f 
Falkner should refund to him the sum of 89/. 9a. 6e/., monies of 
the bankrupt, paid away by them between June 13th, the day of 
the meeting of creditors, and June 19th, when the statutory de- 
claration was filed, on the ground that an act of bankruptcy was 
committed on the prior date of June 13th, of which they had due 
notice. 

The learned County Court judge in declining to make the order 

M.B. — VOL. II. I 
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1885. asked for said, " Bj the motion In this case application is made 
iNBsWALfiR, to the Court to order Messrs. Gartmde 8f Falkner to pay to the 
T^iSotot! tr^tee in the bankruptcy of J. W. Wahh a sum of 89/. 9«. 6d. 
received by one of their firm from the bankrupt. The petition was 
filed on June 20th, 1884, and a receiving order was made on the 
same day. From the evidence of Mr. Falkner^ a member of the 
firm of Gartside 8f Falkner, it appears that he began to act as 
solicitor to the bankrupt on May 20th, 1884, and that from what 
he learned from the bankrupt of his affairs, he knew he was at the 
time insolvent. By the instructions of the bankrupt he called a 

meeting of his creditors, which was held on June 13th At 

the meeting 6«. 8d. was offered by the bankrupt which was not 
accepted. A committee of inspection was appointed, and a subse- 
quent offer of 10«. in the pound was made to them but refused. In 
his evidence given vtvd voce before me, Mr. Falkner said that at the 
meeting the bankrupt did not say that he had suspended or was about 
to suspend payment, but a statement of his affairs was read out 
by Mr. Eckersky, an accountant, and the offer of 6«. %d. was based 
on that. Nothing could have been more deliberate than the bank- 
rupt's conduct in this matter. He assembled his creditors ; read a 
statement, by which it appeared that he could not pay his debts in 
full, and offered part payment. This was in fact telling them that 
he could not pay, and offering them something which was not pay- 
ment but something else. It appears to me that the difference 
between this transaction and giving notice to his creditors that he 
has suspended or that he is about to suspend payment of his debts 
(which is made an act of bankruptcy by section 4, sub-section 1 (h) 
of the Bankruptcy Act, 1883), is a subtie one. On the other hand, 
to hold that whenever a trader calls his creditors together and 
offers them something less than the full amount of their debts, he 
commits an act of bankruptcy, might have far-reaching consequences. 
I am, however, as I think, bound by the judgments delivered in the 
case of In re Friedlandery Ex parte Oaatler 8f Co. (see Volume I. 
p. 207 ; L. E., 13 Ch. Div. 474), in which more than one of the 
learned judges of the Court of Appeal held that a statement by a 
debtor that he is unable to pay his debts is not equivalent to a 
notice that he is about to suspend payment. I therefore feel bound 
to hold that there was no act of bankruptcy before the filing 
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of the dedaration of inability to pay which was dated on i885. 
Jnnel9tb.'' _ Jj^i^aiss, 

From this decision the trustee in the bankruptcy now appealed. m,5^^^SL, 

Kennedy for the trustee : 

The main point is whether the case of In re Friedlander^ Ex parte 
OastleVy applies to the present case. There it was held that " where 
a verbal statement was made by a debtor to one of his creditors 
that he was unable to pay his debts in full, such statement did not 
amount to a notice by the debtor ^ that he has suspended, or that 
he is about to suspend, payment of his debts,' so as to constitute an 
act of bankruptcy under section 4, sub-section 1 (h), of the Bank- 
ruptcy Act, 1883." This case is distinguished by the. fact that 
here it was not a casual statement to a casual creditor, but a formal 
meeting of creditors. The creditors were formally called together ; 
a true statement was put forward showing Qs. 8d. in the pound ; 
the debtor asked his creditors to come to a resolution on the state- 
ment ; and a resolution was passed that the property should vest 
in a trustee. I submit that it is within the clause that the debtor 
gives notice to his creditors of suspension of payment. There was 
a distinct statement at the meeting of the creditors. 

[Cave, J. : An attempt at an arrangement may be made with- 
out any intention of suspending payment of debts. Suppose the 
creditor said, as they did here, ^^ We will not agree to the terms 
offered," what is to prevent the debtor going on P] 

Having made a public statement of his insolvency, any subse- 
quent payment would be a fraudulent preference. 

[Cave, J. : The notice to suspend must be an absolute one.] 

I submit that what was done here clearly shows an intention to 
suspend. 

Cave, J. : 

I am of opinion that the appeal must be dismissed. The ques* Judgment, 
tion is, whether the debtor did give notice within section 4, sub- 
section 1 (h), of the Bankruptcy Act, 1883, '^ that he has suspended 
or that he is about to suspend payment of his debts." Now that 
is an act of bankruptcy when it is done. So is filing a declaration 
of inability to pay debts. But something neither the one nor the 

i2 
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1885. other, but a compound of the two, is not sufficient. I am unable 
InbbWalse ^ distinguish the principle of this case from the principle laid 
-^" ^^ down in tiie case of In re Fnedlander, Ex parte Oastkr. Here 
there was no actual giving of notice by the debtor to the creditors. 
But it is argued there were such circumstances that everybody 
must oome to the conclusion — that everybody must know — the 
debtor intended to suspend payment. I cannot agree to that. It 
might h% thought that the debtor was trying to make good terms 
for himself, and that if the creditors did not accept the 65. 8d. 
offered he would go on. I am not prepared to say the inference 
was that the debtor intended to suspend. In the case of In re 
Friedlandery Ex parte Oastlery Lord Justice Lindlby said,- " First, 
as to the words ^ give notice.' That does not mean mere casual 
talk ; it must be something formal, and given with the intention 
of giving notice." Here, so far from intending to give notice, it 
appears very much as if the debtor really intended to keep out of 
bankruptcy. I cannot see that he did anything to give notice to 
suspend as required, and the appeal must therefore be dismissed. 

Wills, J. : 

I am of the same opinion. It is clear that if the debtor had 
said at the meeting, '^ I am hopelessly insolvent," that would not 
have been sufficient. If he had said, '^ I propose terms which, if 
accepted, involve suspension of payment," that would not have 
been sufficient. Why is it to be considered a notice of suspension 
because he says both of these things ? There is nothing at all 
inconsistent with what he did, and his saying, '* You do not. 
accept my terms ; I shall go on ; so much the worse for you." 
The statute intentionally prescribed a very definite thing when it 
spoke of suspending payment. It is a term well understood 
amongst mercantile men. I, for my part, think it would be a 
mistake to extend its meaning. The appeal must, therefore, bo 
dismissed. 

Appeal dismissed with costs. 

Solicitors : Pritchard 8f EngkfiM for F. Venn 8f Co.^ Liverpool, 

for the trustee. 

Case referred to : — 

In re Friedlander^ Ex parte Oastkr Sf Co.^ see Vol. I. p. 207 ; 
L. E., 13 Ch. Div. 474. 
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APPEAL. 

Bankruptcy Ad, 1883, Qedi(m U— Bankruptcy Bules, 1883, Bide 113. Bbpobb The 

LobdChibf 

Application to dispense with Deposit on Appeal. Jurhob, 

BiXXIALIiA,T, 

Where application was made by a debtor who had presented a bank- j ^••'•» 
ruptcy petition against himself to dispense with the deposit of 201, re- 2885 
qnired to be lodged upon an appeal against a decision of the registrar wv-^ 

rescinding the receiving order at the request of the official receiver March 20, 
under section 14 of Bankruptcy Act, 1S83, 

Held : That the debtor's alleged inability to raise the necessary sum 
did not on the facts of the case constitute such a special circumstance 
under Rule 113 of the Bankruptcy Rules, 1883, as to justify the Court 
in granting the application. 



T 



HIS was an application in person by the debtor, A. R. RoherU 
soriy that the deposit required on an appeal from a decision of 
Mr. Registrar Pepya might be dispensed with. 

The application was made under Eule 113 of the Bankruptcy 
Eules, 1883, which provides that, "At or before the time of 
entering an appeal, the party intending to appeal shall lodge in 
the High Court the sum of 20/., to satisfy in so far as the same 
may extend, any costs that the appellant may be ordered to pay. 
Provided that the Court of Appeal may, in any special ease, 
increase or diminish the amoimt of such security, or dispense 
therewith." 

The facts showed that the applicant, who was a Scotchman, 
recently presented his own petition in bankruptcy in England, and 
a receiving order was made. 

By reason of certain facts which were brought to the notice of 
the official receiver, however, an application was subsequently 
made to the Court by him, under section 14 of the Bankruptcy 
Act, 1883, which provides that, " If in any case where a receiving 
order has been made on a bankruptcy petition, it shall appear to 
the Court by which such order was made, upon an application by 
the official receiver, or any creditor or other person interested, that 
a majority of the creditors in number and value are resident in 
Scotland or in Ireland, and that from the situation of the property 
of the debtor, or other causes, liis estate and effects ought to be 
distributed among the creditors under the bankrupt or insolvent 
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1886. 

In bb 

bobebtsov. 



Jndgment. 



BANKRUPTCY REPOETS. 

laws of Scotland or Ireland, the said Court, after such inquiiy as 
to it shall seem fit, may rescind the receiving order and stay all 
proceedings on, or dismiss the petition upon such terms, if any, as 
the Court may think fit." 

Mr. Eegistrar Pepya thereupon rescinded the receiving order, 
from which decision the debtor Robertson stated his intention to 
appeal, and now made application to the Court of Appeal that the 
deposit of 20/. might be dispensed with. 

The debtor Robertson in person stated the facts, and also read an 
affidavit in support, from which the only special circumstance put 
forward appeared to be the debtor's poverty and his alleged in- 
ability to raise the necessary sum. 

[The Lord Chief Justice : If you cannot raise the 20/. for a 
deposit, what is the use of your presenting a bankruptcy petition 
yourself ?] 

My friends have offered to advance me sufficient to pay 2«. 6(/. 
in the pound. 

[The Lord Chief Justice : If your friends thought there was 
anything in your appeal I should think they would advance the 
necessary 20/.] 

They will not do so. 

The Lord Chief Justice : 

Beally the only special circumstance why this deposit should be 
dispensed with is that the debtor cannot raise the 20/. But, as I 
have said, if he cannot raise the 20/., what is the use of the peti- 
tion by himself. It is said that his friends are willing to advance 
sufficient to pay 2«. 6d, in the pound. That being so, if there was 
anything in the appeal I should have thought it would have been 
easy to obtain from them the necessary sum. The application 
must be dismissed. 

Baggallay, L. J. : 

By section 14 of the Bankruptcy Act, 1883, if, where a receiving 
order has been made, it shall appear to the Court that the bank- 
ruptcy proceedings ought to be carried on under the law of Scot- 
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land, the Court may resdnd the order. That has been done in 
this case. The Court has thought that the bankruptcy had better 
be proceeded with in Scotland than here. Against that decision 
there is doubtless a right of appeal. The debtor now asks us 
under Bule 113 to dispense with the required deposit. But that 
can only be done if special circumstances are shown, and here, in 
my opinion, there is no special circumstance whatever. 

LlNDLKY, L. J. : 

I entirely agree. 
Application revised, 

Muir Mackenzie^ for the official receiver, who had been served 
with notice of the application, asked for costs. 

The Lord Chief Justicb : 

If no appeal is prosecuted we think you should have costs, but 
that if the appeal is prosecuted the costs should be reserved. 

Solicitor : W. W. Aldridge for the official receiver. 



1885. 

In be 
B0BBBT8ON. 



In be king. Ex parte TVrRSHAM. 

Bankruptcy Ad, 1883, Schedule 1, Bute 10. 
Proof of Debt — Amendment — Coste. 

Where an application made by a secured creditor for leave to withdraw 
or amend his proof put in from inadvertence for the full amount of the 
debt, and without mentioning the security, was refused by the County 
Court judge, 

Held : That there was clearly no intention to give up the security, 
and that proof for the full amount of the debt haying been put in £rom 
inadvertence, leave to amend ought to have been granted. 



T 



HIS was an appeal against an order of the learned judge of 

the Liverpool County Court, by which he refused the appellant, 

Colonel Meshamy leave to withdraw or amend a proof made by him 

in the bankruptcy of the debtor King on December 15th, 1884. 

The debtor had for some time been the tenant of a farm belong- 
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1885. ing to Colonel Mesham, at a rental of 200/. a year, and in Novem- 
Ik bbKdto ^' 1884, he was indebted to his landlord for rent and arrears of 
ExPAMi' rent in the sum of 393/. 

JUSHAX. 

On November 24th Colonel Mesham distrained for this sum of 
393/. 

On the same day the debtor King oommitted an act of bank- 
raptoy, and on December 5th a receiving order was made agaiast 
him. 

A good deal of correspondence took place between Colonel Mesham 
and the official receiver, by whom it was pointed out that the whole 
amount which could be claimed by the landlord imder the distress 
was one year's rent, viz., 200/., and as a result of these negotia- 
tions an offer was finally made to withdraw the distress on the sale 
of the debtor's live stock, &c., and on an undertaking being given 
that the 200/. should be paid, the right to prove for the balance of 
193/. being still retained. 

This, was not done, however, and on December 15th a proof was 
put in by Colonel Mesham in which, by inadvertence, the full 
amount of his debt of 393/. was claimed, and no security was 
mentioned. 

In consequence of this, on December 24th, a letter was received 
by Colonel Mesham from the trustee who had been appointed in 
the bankruptcy by which he required him at once to withdraw the 
distress, on the ground that he had elected to prove for the full 
amoimt due to him, and that such proof had been duly admitted. 

Application was thereupon made to the County Court for leave 
to amend or withdraw the proof, but this was refused. 

From this refusal Colonel Mesham now appealed. 

By the consent both of Colonel Mesham and the trustee the sale 
of the debtor's property was held on January 7th, 1885, but the 
money resulting therefrom remained in the hands of the auctioneer, 
who declined to pay over the 200/. to the landlord untU the settle- 
ment of the dispute. 

« 

JE. Cooper Wtllk, Q.C. {F. C. Willis with him), for Colonel 
Mesham^ the landlord. After reading affidavits in support : 

The evidence conclusively shows that the proof for the full 
amount was made inadvertently, and without any intention of 
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giying up the seourity. It was a dear mistake. The application i885. 
to the County Court appears to have been refused by the learned jj^ ^^Ktsq 
judge on the ground that under the new Act he had no power to ^^^ 
allow a withdrawal. Under the Bankruptcy Act of 1869 the 
words were very stringent — too stringent in fact. Under the new 
Act of 1883 it is provided by Eule 10 of Schedule I., that "For the 
purpose of voting, a secured creditor shall, unless he surrenders his 
security, state in his proof the particulars of his security, the date 
when it was given, and the value at which he assesses it, and shall 
be entitled to vote only in respect of the balance (if any) due to 
him after deducting the value of his seourity. If he votes in re- 
spect of his whole debt he shall be deemed to have surrendered his 
security, unless the Court on application is satisfied that the 
omission to value the security has arisen from inadvertence." A 
creditor is not bound unless he has not only proved but also voted. 
In the present case when it was desired to have the proof ex- 
pimged it had never been used. 

Hamilton for the trustee : 

The ground on which the Coxmty Court judge refused the 
application was that the affidavits did not show any reason for 
acceding to the motion, or really explain the mistake which the 
creditor had made. 

[Cave, J. : Why should the landlord give up his distress. No 
man in his senses would do it, and no person could think he would 
do so. All the letters point to the fact that there never was any 
such intention.] 

The official receiver felt that he ought to have the protection of 
the Court. At any rate the trustee ought to have his costs. The 
mistake was made by the creditor. In the case of Ex parte WilUamSy 
In re Williams (L. E., 18 Eq. 373), Baoon, C. J., said : « I think 
that according to Eule 273 the appellant was entitled to withdraw 
his proof. . . . But the appellant must pay the costs of the appli- 
cation to the Cotmty Court, and also the costs of the appeal, for it 
is his own blunder which has rendered the proceedings necessary." 
Upon the same principle, if amendment is made the costs both 
here and below ought to be paid by the creditor. 
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1885. 
Ik BB King, 

EZPABTB 



Judgment. 



Cave, J. : 

I am certainly of opinion that this appeal must be allowed. 
The pnoof must be amended by reducing it by 200/. It is dear 
from the correspondence that there was no intention to abandon 
the security of the right to distrain, and that the proof of 
the whole rent was made by mistake. I cannot tell why the 
County Court judge did not take this view. As to the costs, we 
will not in this instance interfere with the costs as ordered in the 
Court below, but the trustee must pay the appellant his costs in 
the present case certainly, and if any similar case to this should 
again arise I hope due notice of what we have now done will be 
taken in the Court below. 

Wills, J. : 
I am entirely of the same opinion. 

Appeal alhwed. 

Solicitors : Hamliny Grammer 8; Hamlin lot Colonel Mesham, 
Pembertony Sampson 8f Jones for the trustee. 

Casb relied on : — 

Ex parte Williams, L. E., 18 Eq. 373. 
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In be BARNETT, Ex pabte THE TRUSTEE. 

Bankruptcy Act, 1883, Section 151 and Section 104 — Bankruptcy Appeals 

{County Courts) Act, 1884, Section 2. 

Solicitor' 8 right of Audience, 

Held: That under the Bankruptcy Act, 1883, and the Bankruptcy 
Appeals (County Courts) Act, 1884, a solicitor has the same right of 
audience in the Divisional Court sitting as a Court of Appeal from 
orders of the County Courts in bankruptcy matters, as that formerly 
possessed under the Bankruptcy Act, 1869, in the case of an appeal from 
the County Court to the Chief Judge in Bankruptcy. 

T 

XHIS was an appeal on behalf of E. Foreman^ the trustee in 
the bankruptcy of Barnett^ from an order of the learned judge of 
the County Court at Croydon, 
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Ibxy solicitor, for the trustee. 1885. 

Poyser for the respondent : sSrafr 

I do not wish to raise an unnecessary difficulty in this case. It Ex paste 

ThB TBTTBTEBt 

has been suggested, however, that a solicitor has now no right of 
audience in this Court. It is true that section 151 of the Bank- 
ruptcy Act, 1883, provides that " nothing in this Act, or in any 
transfer of jurisdiction effected thereby, shall take away or aiEect 
any right of audience that any person may have had at the com- 
mencement of this Act, and all solicitors or other persons who had 
the right of audience before the chief judge in bankruptcy shall 
have the like right of audience in bankruptcy matters in the High 
Court.'' That section preserves such right of audience in the 
High Court. But by section 104, sub-section 2 (a), it was encwted . 
that *^ an appeal shall lie from an order of the County Court to her 
Majesty's Court of Appeal." A solicitor had no right of audience 
there. Now section 104, sub-section 2 (a) is repealed by the Bank- 
ruptcy Appeab (County Courts) Act, 1884 (47 Vict. c. 9), which 
provides, in section 2, that appeals from a County Court in bank- 
ruptcy matters shall be to a Divisional Court of the High Court, 
of which the bankruptcy judge is to be a member. But the 
solicitor's right of audience is not revived. The Divisional Court 
is merely substituted for the Court of Appeal. 

Cavb, J. : 

I am of opinion that a solicitor has the right of audience here. Judgment. 
This case is a bankruptcy matter in the High Court, and it is a 
bankruptcy matter in the High Court of precisely the same kind 
as the Chief Judge used to hear under the Act of 1869. Under 
that Act a solicitor would have the right of audience, and in my 
opinion the right is not taken away. 

The case was then proceeded with. 

Solicitors : Fox ^ Page for the appellant. 

8<^tt 8f Barham for the respondent. 
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DIVISIONAL In re HOENIBLOW,Ex parte THE OFFICIAL EECEIVEE. 

COURT. ' 



Befobb 
Cave, J., 

and 
Wills, J. 

1885. 
March 25. 



Bankruptcy Act, 1883, Section \2\-'Banhruj)tcy Bulea, 1883, BuU 237 (2). 

Small Bankruptcy — Befusal of Begistrar of County Court to make Order for 

Summary Administration, 

Held: That where the official receiver reports to the Court tinder 
section 121 of the Bankruptcy Act, 1883, that the property of a debtor 
is not likely to exceed in yalue 300?., such report is primd facie to be 
acted upon, and the Court ought not, at any rate without some definite 
reason, to refuse to make an order for summary administration. 



Ti 



HIS was an appeal on behalf of the official receiver for Salis- 
bury, against a decision of the Eegistrar of the County Court 
refusing to make an order for the summary administration of the 
estate of the debtor, F. Homiblow^ under section 121 of the Bank- 
ruptcy Act, 1883. 

Section 121 provides that "When a petition is presented by or 
against a debtor, if the Court is satisfied by affidavit or otherwise, 
or the official receiver reports to the Court that the property of the 
debtor is not likely to exceed in value three hundred pounds, the 
Court may make an order that the debtor's estate be administered 
in a summary maimer, ^nd thereupon the provisions of this Act 
shall be subject to th6. following modifications : — 

" (1) If the debtor is adjudged bankrupt the official receiver 

shall be the trustee in the bankruptcy ; 
'* (2) There shall be no committee of inspection, but the official 
receiver may do, with the permission of the Board of 
Trade, all things which may be done by the trustee with 
the permission of the committee of inspection ; 
" (3) Such other modifications may be made in the provisions of 
this Act as may be prescribed by general rules with the 
view of saving expense and simplifying procedure ; but 
nothing in this section shall permit the modification of 
the provisions of this Act relating to the examination or 
discharge of the debtor : 
" Provided that the creditors may at any time, by special resolution, 
resolve that some person other than the official receiver be ap- 
pointed trustee in the bankruptcy, and thereupon the bankruptcy 
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shall proceed as if an order for summary administration had not 1886. 
been made." ^^ 

On January 19th, 1884, a receiving order was made against the ^bniblow, 
debtor Hornibhw; and on the 22nd he filed his statement of The Official 
affairs, showing thereby assets to the amount of 313/. obivbb. 

On investigation, however, the official receiver discovered that 
the book debts could only realize something like half the sum at 
which they had been valued, while the stock-in-trade of the debtor 
had also been much over-estimated, and he thereupon reported to 
the Court that the property of the debtor was not likely to exceed 
300/., and asked for an order that the estate might be administered 
in a summary manner, as provided by section 121 of the. Bank- 
ruptcy Act. 

This order was refused, and from the refusal the official receiver 
BOW appealed. 

Muir Mackenzie for the official receiver : 

The registrar said he had a discretionary power to make or not 
to make the order, and he refused to do so unless the official 
receiver would make an affidavit. « I submit that it was his duty 
to make the order, leaving it to the creditors to have the estate 
otherwise administered if they should see fit. Section 121, sub- 
section (1), provides as one of the modifications of the general 
provisions of the Act in the case of a sunmiary administration that, 
*'If the debtor is adjudged bankrupt the official receiver shall 
be the trustee in the bankruptcy." But that is not binding on 
the creditors, for by the " proviso " to the section it is enacted, 
"Provided that the creditors may at any time by special resolu- 
tion resolve that some person other than the official receiver be 
appointed trustee in the bankruptcy, and thereupon the bankruptcy 
shall proceed as if an order for summary administration had not 
been made." So, by Rule 237 of the Bankruptcy Rules, 1883, 
(1) "As soon as the official receiver receives notice that he has 
been appointed to the receivership of an estate, he shall furnish the 
debtor with a copy of instructions for the preparation of his state- 
ment of affairs. (2) The official receiver, or some person deputed 
by him, shall also forthwith hold a personal interview with the 
debtor for the purpose of investigating his affairs and determining 
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ises. whether the estate shall he admiuiBtered under seotion 121 of the 

iTm Act." 

^^^^fT' ^^ LegislatuTG dearly intended that the official receiTer should 

'^'k ,!?f]!!?"' ui^s^Sfi^ the statement of afEaire, and if the estate ia not likely 

to exceed in valne 300/., that he should report to the Court, and it 

is the duty of the Coort to make the order, leaving it to tiie 

creditors to say whether they will have it so or not. There is not 

a discretionary power in the Court. It is the report of the official 

reoeiTer apon which the Court is to act. 

Gate, J. : 

I am, satisfied that the report is what is to he acted upon, and I 
am of opinion that the order should have heen made in this case. 
There appears to he no ground for the refusal. I do not know 
what may have heen the reasons here which led the Court to refuse, 
hut certainly there is no power to compel the official reoeiver to 
make an affidavit. In my opinion these reports are primd facie to 
be acted apon as evidence by the Court. Notwithstanding the 
refusal of the County Court, therefore, there must be an order that 
the estate be administered in a summary manner. 

Wills, J. : 

I am of the same opinion. It certainly would not be desirable, 
in any case, to limit the discretion of the Court, and section 121 
seems to indicate, I think, that some discretion may be exercised. 
But here the registrar appears nearly to have refused to exennse 
any discretion at alL There must, at all events, be some reason- 
able ground for declining to make the order, and here I can ascertain 
no reason why it should not have been made. 

Order thai ike estate be adminUtered in a gummarif manner. 

Solicitor : The Solicitor to the Board of Trade for tiie ofBoial 
receive. 



i 
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In rb TATLOE, Ex parte THE OFFICIAL EEOEIVEE. 

Bankru^^icy Ad, 1883, Section 116, suh^sedion (2). 

Official Receiver acting as Solicitor — Costs. 

Held: That the effect of section 116, sub-sectioii (2) of .the Bank- 
ruptcy Act, 1883, which proyides that no official receiver " shall, during 
his continuance in office, either directly or indirectly, by himself, his 
clerk, or partner, act as solicitor in any proceeding in bankruptcy," is 
not limited to cases of the official receiver acting as solicitor by himself , 
his clerk or partner, for another person, or on an application for the 
benefit of the estate, but extends also to cases where the official receiver 
is acting as solicitor for himself and conducting a case on his own behalf. 



T. 



HIS was an appeal from the County Court of Yorkshire, holden 
at Leeds, on behalf of the official receiyer for the Leeds district {John 
Bowling^ ^8<lO> &g&u^ on order of the County Court judge, dated 
the 18th day of February, 1885, refusing to direct the registrar of 
the said Court to proceed with the taxation of a certain bill of costs 
of Messrs. Bowling Sf Hirsts of Leeds, solicitors to the official 
receiver, in opposing the motion of the trustee (Mr. James Pickard), 
the present respondent, for an order to compel the said official 
receiyer to deliver up the estate of the debtor to the said trustee 
appointed under a composition arrangement accepted by the credi- 
tors and approved by the Court, and against whom the said official 
receiver claimed to hold possession of the estate pending the pay- 
ment of the sum or sums which might be found due to the said 
official receiver for goods supplied for the carrying on of the 
business of the said estate pending the appointment of the said 
trustee and paid for by the said official receiver, or for which he 
was personally liable. 

The order made by the County Court judge upon this motion 
was for the official receiver to deliver up possession of the estate to 
the trustee on the latter undertaking to pay to or indemnify the 
said official receiver out of the assets of the estate, in due order of 
priority, the sums which might be found due to him. as aforesaid. 

Against this order an appeal took place. 

The Divisional Court, before whom the appeal was heard (see 
VoL I., p. 264), allowed the appeal by varying the order of the 



DIVISIONAL 
COUBT. 

Bbfobe 
Cavs, J., 

and 
Wilis, J. 

1886. 
March 25. 



l2§ BANKRUPTCY REPORTS. 

1885. County Court judge, and ordering the sum or Bums found due to 

j^^ the official receiver to be paid out of the first assets of the estate, 

Taylob, q^uJ further ordering that "the said trustee do pay to the said 

Thb Offioi al official receiver the costs of and incidental to this appeal and of 

the motion and order in the said County Court, the costs of and 

incidental to the motion and order in the County Court to be 

taxed by the registrar of that Court, and the costs of and incidental 

to this appeal to be taxed by one of the masters of this Court." 

The present appeal vras with respect to the bill of costs of the 
motion and order in the County Court delivered for taxation by 
the official receiver. The bill of costs in question vras the " bill of 
costs of Messrs. Bcncling ^ Hirst^ solicitors to the official receiver in 
opposing motion by trustee." 

The appointment to tax this bill of costs was made for Friday, 
the 6th February last. On that occasion the respondent's solicitors 
attended and took the objection that as the offioial receiver (Mr. 
John Bowling) was a partner in the firm of Messrs. Bowling 8f Hirst^ 
the solicitors above mentioned, the bill of costs was in its entirety 
as it then stood for taxation unsustainable, and that it ought not 
to be taxed. 

The grounds of this objection were the terms of section 116, 
sub-section (2) of the Bankruptcy Act, 1883, which provides as 
follows : — " No registrar or official receiver or other officer attached 
to any Court having jurisdiction in bankruptcy, shall during his 
continuance in office, either directly or indirectly, by himself, 
his clerk or partner, act as soHcitor in any proceeding in bank^ 
ruptcy . . . and if he does so act he shall be liable to be dismissed 
from office." 

The registrar thereupon declined to proceed with the taxation, 
pending the further order of the Court, and indorsed the objection 
upon the bill of costs as follows : — " 6th Feb., 1885. Objection 
having been taken to the taxation of this bill, on the ground that' 
the official receiver cannot act as his own solicitor in this matter, 
I declined to proceed with the taxation pending the further order 
of the Court [Thos. Marshall^ registrar)." The official receiver 
thereupon gave the respondent's solicitors notice of application 
to the judge of the Leeds Bankruptcy Court for the 18th 
February, for an order directing the registrar to tax his costs of 
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opposing the trustee's motion, and the application was heard before i885. 
the Court, when the Court made the order now appealed against, i^Trii 
refusing to direct the registrar to proceed with the taxation, and T^ylok, 
ordering the official receiver to pay the costs of the trustee of and the Opficial 
incident to the order and application. 

From this decision the official receiver now appealed. 

Mair Mackenzie for the official receiver : 

Section 116, sub-section (2), does not apply Avhere the official 
receiver is defending himself from an attack personally. It does, 
of course, prevent him from acting for another person. The order 
in the County Court was to deliver up the goods and on refusal to pay 
costs personally. The official receiver appealed, and was successful 
in his appeal. Where a solicitor is defending himself he is not 
only entitled to costs out of pocket, but to the ordinary costs of a 
solicitor. 

[Cave, J. : If the official receiver had employed a solicitor, such 
solicitor would have been entitled to his costs. He acted for him- 
self, and the question is : Is he in that care entitled to costs ?^ 

It is clear*that section 116, sub-section (2), prevents the official 
receiver from acting in any proceeding in bankruptcy for another 
person, and also I think in the case of any application for the 
benefit of the estate, but it does not affect him where he is conduct- 
ing a case on his own behalf. 

[Cave, J. : Where do you find in the section anything which 
shews that the official receiver may act as solicitor for himself, but 
not for anybody else ?] 

In the case of the London Permanent Building Society v. 
Chorley (32 W. E. 523), it was held that *' whore a solicitor a 
party to an action, appears in person and recovers judgment and 
costs, he is entitled to tax his costs as solicitor, and not merely as 
a litigant in person.*' A solicitor is a representative of others. 

Herbert Reed (HanseU with him) for the respondent, Mr. James 
M.B. — ^voii. n. K 
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lS8o. Pickard, the trustee under the composition arrangement, were not 
tT^ called on, 

Taylob^ 

Ex PABTB 

THE Official Gaye, J. : 

ECEiTBB. I am of opinion that the appeal must be dismissed. The 

Jodgment. * ** 

language of. the Act is yery plain. Section 116, sub-section (2), 
lays down a rule essential in order to avoid the great mischief which 
must arise if the official receiver was allowed to act as a solicitor, 
and have an interest in litigation. The section says distinctly that 
no official receiver shall during his continuance in office, either 
directly or indirectly, by himself, his clerk or partner, act as 
solicitor in any proceeding in bankruptcy. This is a proceeding in 
bankruptcy. The appellant here is the official receiver. He has 
conducted a case on his own behalf. If he has done solicitor's 
work, he might be entitled to solicitor's charges ; but to be entitled 
to these, he must have ** acted as a solicitor," which the section 
forbids. But we are asked to limit the meaning of the section, 
and to say that its proper interpretation is, that the official receiver 
may not act as solicitor for a third person, or when an application 
is made for the benefit of the estate : but that he may do so for 
himself personally. Now the legislature has not said this, and I 
shall certainly adhere to the plain language of the Act. No harm 
can possibly come from it. The official receiver may obtain aid 
from another solicitor; but I cannot depart from the plain language 
of the section, and must construe it in its simple meaning, that no 
official receiver shall, either directly or indirectly, act as solicitor 
in any proceeding in bankruptcy whatever. 

Wills, J. : I am of the same opinion. 
Appeal dismissed with costs. 

Solicitors : The Solicitor to the Board of Trade for the appel- 
lant, the official receiver. 
A. Scott Laic son for the respondent. 

Case referred to : — 

London Permanent Building Society v. Chorky, 82 W. R. 
628. 
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In re JBNKINSON, Ex pabtb THE NOTTINGHAM and divisional 

NOTTINGHAMSHIRE BANK, ^^^^^• 



Bankruptcy Aety 1883^ Section 44^ gnhsection (m.% 
Order and Disposition — Trade or business — Deposit of shares with hank. 

In a case where the bankrapt who carried on business as a stockbroker, 
silversmithy and watchmaker, deposited in the year 1878 the certificates of 
thirty shares in a wagon company with a bank in order to secure his over- 
drawn accoimt, but such shares continued to be registered in the name of 
the bankrupt, and in 1884 a receiving order was made against the bank- 
rupt, whereupon the trustee appointed in the bankruptcy laid claim to the 
said thirty shares, and the Couiity Court judge decided that the said shares 
were in the order and disposition of the bankrupt in his trade or business 
at the time of the bankruptcy, and directed the bank to hand them over 
to such trustee. 

Held : That the shares in question were not in the bankrupt's possession 
in his trade or business : that they had in fact been registered in the name 
of the bankrupt for six years, and were held by him simply as an invest- 
ment and not for the purpose of selling to his customers : and that the 
order of the County Court judge directing the bank to hand oyer such 
shares to the trustee in the bankruptcy must be reversed. 



T 



HIS was an appeal from an order of the learned Judge of the 
Lincoln County Court directing that the certificates of 80 shares 
in the Lincoln Wagon Company should he delivered up to the 
trustee in the bankruptcy of the debtor Jenkinson as coming within 
section 44 — ^the order and disposition clause — of the Bankruptcy 
Act, 1888. 

In February and October, 1878, the bankrupt JenkinaoUy who 
carried on business as a stockbroker, silversmith and watchmaker, 
deposited the certificates of the 80 shares in question with the 
appellants — the Nottingham Bank — to secure his overdrawn 
account. 

These shares, however, were not transferred into the name of 
the bank, but continued to be registered in the name of Jenkinson 
only. 

On February 2nd, 1884, a receiving order was made against 
Jenkinson^ and adjudication followed. 

The County Court Judge held that the shares in question were 
in the order and disposition of the bankrupt in his trade or business 

E 2 
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1885. ftt the time of the bankruptcy^ and directed them to be delivered up 
tZZL to the trustee. 

In he 

Jrnkinsox, From this order the Nottingham Bank now appealed. 

Ex PAHTE 
THE 

Nottingham Yate Lee {Bigham, Q.C.y with him) for the Bank : 

Section 44, sub-section (iii.), of the Bankruptcy Act, 1883, pro- 
vides that the property of a banki*upt divisible amongst his creditors 
shall comprise ''All goods being, at the commencement of the 
bankruptcy, in the possession, order or disposition of the bankrupt, 
in his trade or business, by the consent and permission of the true 
owner, under such circumstances that he is the reputed owner 
thereof, &c." In that section the words ^*in hU trade or business^* 
are substituted for the words ** being a trader,'^ which were used in 
the Act of 1869. These shares were clearly not in the bankrupt's 
possession in his trade or business. He was a stockbroker, a 
watchmaker, and a silversmith. For six years, from 1878 to 1884, 
these certificates lay with the bank as security for the advance 
made.^ If a stockbroker, whose business is to ^^^1 for other 
persons, has shares which he holds for six years, they certainly 
cannot be said to be in his ti*ade or business. He was allottee of 
certain of these shares^ and in 1878 he bought the rest, which he 
handed to the bank and put them altogether out of his business. 

Horton Smith, Q.C. (Stanger with him) for the trustee : 

The deposit was made by the bankrupt to secure his overdrawn 
account. There was only one account, as appeai*s by the affidavit of 
the bank manager. That was the trade account. Jenkimon 
bought these shares in his trade and business, and they were 
deposited to secure his trade account. There is really no differ- 
ence between the Bankruptcy Act of 1888 and that of 1869. In 
the case of The Colonitil Bank v. Whinney (51 L. T. 364), Vice- 
Chancellor Bacon, after quoting section 15 of the Act of 1869 and 
section 44, sub-section (iii), of the present Act of 1883, said : 
" Why those words are expressed in a somewhat different way from 
those of the former Act of Parliament I do not know. The mean- 
ing is precisely the same. The debts due to him ' as a trader ' 
and the debts due to him ' in the course of his trade or business • 
are identically the same, and no conjuration can make any differ- 
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ence between them, nor do I think that there is the slightest 1885. 
substantial difference between the Act of 1869 and this Act of j^^^ 
1888." The knguage of the two enactments of 1888 and 1869 is Jb»™8ox, 

^ ^^ tx PARTE 

substantially the same. These shares were deposited with the the 

N OTTIN Q M ASiL 

bank to secure the banking account ; they were deposited to get an Bank. 
advance for the purposes of his business : and they became from 
that moment in his order and disposition in his trade or business. 

Bighavi, Q.C.j in reply : 

Notwithstanding the dictum assigned to Vice-Chancellor Bacon 
in the case of The Colonial Bank v. Whinney, the Act of 1883 does 
mean something different to that of 1869. It is not sufficient that 
a man should be a trader, but the goods must be in his possession 
in his trade or business, that is, held by him for the purposes of 
his trade or business. According to the argument put forward on 
the other side, if a man obtained money on his wife's jewels and 
used that money in his business, the jewels would be in his trade 
or business. The argument, in fact, says that pictures, horses, 
carriages, anything that a grocer, for example, might own, would 
be in his trade and business, if he got an advance upon it and 
applied it to the use of his trade or business. Moreover, there is no 
evidence in this case that the bankrupt did use this in his trade or 
business. 

Cave, J. : 
We will consider what our decision shall be. 

April 1st. 

The written judgment of the Court was delivered as follows : — Judgment, 
This is an appeal from an order of the Judge of the County Court 
at Lincoln whereby it was ordered that the certificates of thirty 
shares in the Lincoln Wagon Co., in the possession of the appel- 
lants should, be delivered to the trustees of the bankrupt. 

In February and October, 1878,Jenkinson deposited the certificates 
of these shares with the appellants to secure his overdrawn account. 
Notwithstanding the deposit the shares continued to be registered in 
the name of Jenkinson only. On the 2nd of January, 1884, a re- 
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1885. ceiving order was made against Jenkinson, and he was afterwards 

Inab adjudicated bankrupt. He had up to the time of his bankruptcy 

Jenkinson, carried on business as a stockbroker, silversmith, and watchmaker ; 

£X PAHTB 

THE and the order appealed from was made on the ground that the cer- 
^ ^^rx?^^ tificates were in the order and disposition of the bankrupt in his 
trade or business. 

The reputed ownership clause (section 16) of the Act of 1869, 
embraced all goods in the possession, order, or disposition of the 
bankrupt being a trader. The clause of the present Act (section 
44) is confined to all goods in the possession, order, or disposition, 
of the bankrupt in his trade or biLsiness, It was contended that 
the language of these enactments is substantially the same, and in 
support of that argument the language of Vice -Chancellor 
Bacon, in the The Colonial Bank v. Whinney (61 L. T. N. S. 
864) was referred to. In that case the Vice-chancellor is made to 
say that debts due to a man '^ as a trader," and debts due to him 
** in the course of his trade or business," are identically the same 
expressions. But it is hardly possible that he can have been cor- 
rectly reported ; for in both Acts the words of the proviso are the 
same, and the expression debts due to a man '^ as a trader " are not 
to be found in either section. The expression, goods ** in the pos- 
session of a bankrupt being a trader," and goods '' in the possession 
of a bankrupt in his trade or business," can hardly be regarded as 
identical. If a wine merchant carrying on business in the City, 
lives, say, at Surbiton, the iumiture in his house at Surbitonmay be 
said to be in his possession being a trader, but it cannot be said, we 
think, that it is in his possession in his trade or business. So if a 
silk mercer in St. Paul's Churchyard were to keep a yacht for his 
amusement, it could hardly be said that it was in his possession in 
his trade as a silk mercer. We prefer to follow the language of 
Vice-Chancellor Bacon, in In re Pryce^ Ex parte Bensburg (L. R. 4 
Ch. Div. 686). In that case the bankrupt, a merchant in Liver- 
pool, had deposited with his stockbroker a debenture in a mining 
company as a security for a debt he owed to the brokec, and it -was 
argued that because the bankrupt was a trader the debenture (which 
was admitted to be a chose in action) was a debt due to him in the 
course of his trade. Speaking of that argument the Vice-chancellor 
said : '' I am unable to follow it. The result of it would be that 
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every investment made by a man engaged in trade would be a debt is85. 
due to him in the course of his trade. The investment has nothing -^^^ 
whatever to do with the bankrupt's trade. The transaction was a Jbnkinsox, 

Ex FAUTB 

plain and ordinary one about which there can be no doubt whatever the 
that it was an investment made by lending the money to a company." ^L'^k"'^^ 
If a debenture in a mining company in which a trader has invested 
his money, being a chose in action, is not a debt due to the trader in 
the course of his trade or business, it would seem to follow that a 
share in a wagon company in which a trader has invested his money, 
being a chose in possession, is not in his possession in his trade or 
busmess. It was further argued that however this might be, if the 
bankrupt had not mortgaged the shares at all, or had deposited 
them to secure a private debt, yet that as he deposited them with 
his bankers to secure his banking account, they became from that 
moment in his order and disposition in his trade or business. It 
was somewhat difficult to follow the argument ; but it was to the 
following effect : The bankrupt wanted an advance for the purposes 
of his business and he got an advance by depositing these shares 
with the bankers. The advance was used in his business and 
these shares represented the advance, and therefore the shares 
were used in the business also. When this somewhat confused 
argument comes to be examined it falls to pieces directly. The 
bankrupt had the shares and parted with them to secure the 
advance, therefore so far as he was concerned the money advanced 
which he got, represented the shares he parted with, and conversely 
to the banker, the shares which he got from the bankrupt repre- 
sented the money he had advanced to him ; but why because the 
bankrupt got money on the security of his shares to use in his 
business, therefore the shares which he parted with to get the 
money which he wanted to use in his business were themselves in 
his order and disposition in his business, passes comprehension. 
Let us take again the case of the silk mercer who has a yacht for 
purposes of pleasure, if he mortgages the yacht to secure his bank* 
ing account, but continues to sail about in it for his pleasurCi does 
the yacht cease to be in his possession for purposes of pleasure, 
and begin to be in his possession in his trade ? The very question 
of reputed ownership cannot arise so long as it is in his possession 
unmortgaged. When the yacht is mortgaged for a private debt the 
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1885. repntation cannot arise. But it is said that the moment he mort- 

In^ gages it to secure his trade account with his hankers, this reputa- 

Jexkinson, tion of ownership arises, and arises, he it remembered, among 

THE people who are utterly ignorant of the mortgage, for if they knew 

Bank. ^f the mortgage which is said to give rise to the reputation of 

ownership, it is clear that that reputation could never arise. If this 

argument is good for anything, the decision in In re Pryce, Ex parte 

Rensburg (L. R. 4 Ch. Div. 686), should have been the contrary 

way. 

Lastly, it was said that there is a well-known custom on the 
London Stock Exchange by which London brokers are compelled 
themselves to take up stock they have bought for their customers 
if the customer fails to find the money on the appointed day, and 
that in that case it is a very common thing for the broker to 
deposit the shares so taken up with his bankers to secure an 
advance, and to redeem them again when the customer finds the 
money. Whatever may be the law as to shares so acquired and 
dealt with, the facts of this case are entirely inconsistent with the 
argument. It has first to be made out as a fe^ct that the shares 
were in the bankrupt's possession in his trade or business, before 
the question of reputed ownership arises. In this case the shares 
had in fact been registered in his name for six years, and were 
held by him simply as an investment and not for the purpose of 
selling to his customers. The further question, therefore, whether 
the shares were in the bankrupt's reputed oi^vnership does not 
arise, for the necessary preliminary fact that they were in his 
possession, in his trade or business, does not exist. 

In our judgment the order appealed from was wrong, and the 
appeal must be allowed, and the order set aside with costs here 
and below. The trustee may recoup himself out of the estate. 

Appeal allotced with costs. 

Solicitors : Watson for the appellant. 

for the respondents. 

Cases refen*ed to or relied upon : — 

Colonial Bank v. Whumey, 61 L. T, 864. 

In re Pryce, Ex parte Renshurc/, L. R. 4 Ch. Div. 686. 
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In re salmon Sc WOODS, Ex parte GOULD. 

Bankruptcy Act, 1863, Secttoy^ 44, suhsection (iii.) : Merchcint 
Shipping Acty 1854, Section 72. 

Mortgage of fishing boats — l^ets — " Appurtenances'^ 

In a case where certain fishing boats had been mortgaged by the bank- 
rupts, and the mortgagees laid claim to the nets and fishing gear which had 
been used on board the said vessels (but of which no particular nets were 
appropriated to or Bpecially belonging to any particular vessel) on the 
ground that such nets and fishing gear Cimie within the word '* ship '' in 
section 72, and the word " appurtenances " in the form of mortgage of a 
ship now in use and substituted for Form I. given in the Merchant 
Shipping Act, 1854. 

, Held : That in order to make a thing an appurtenance it must be speci- 
fied : that in the present case there was no evidence to show that any 
specific nets were appropriated to any particular ship, but that they were 
used indiscriminately : and that they could not in consequence be 
considered "appurtenances'' within the meaning of the Act. 



T 



HIS was an appeal on behalf of the trustee in the bankruptcy 
of Messrs. Salmon (0 Woods fi'om an order of the learned judge of 
the County Court at Great Yarmouth, declaring that certain nets 
and fishing gear used by the bankrupts on board certain fishing 
vessels were comprised in certain mortgages of the said vessels. 

The order appealed from was dated February 14th, 1885, and 
declared that "on application being made on behalf of Mr. De Caux 
and Messrs. Mack dk Mack .... this Court is of opinion, that 
the nets, &c., and fishing gear now in the possession of the 
trustee in the bankruptcy and used on board of the vessels . • • • 
are comprised in the mortgages aforesaid, and that the said mort- 
gages are not a fraudulent preference ; and it is ordered th^t the 
trustee do forthwith deliver up the said nets, &c., and fishing 
gear to the said applicants." 

From the facts it appeared that, in the year 1862, Messrs. 
Salmon d H. N. IVoods carried on business in partnership as 
fishing boat owners, and were the registered owners of the boat 
named the ** George & Charles." In June, 1862, this boat was 
mortgaged to Messrs. Mack cC Mack. 

In 1864 Messrs. Salmon d- IL N. Woods became the oi^iiers of 
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the *' Henry & Emma/' which, on May 81st, 1864, they also mort- 
gaged to Messrs. Mack d- Mack. 

In 1865 the mortgage of the ** George & Charles " was 
discharged. 

In January, 1868, H. N. Woods died, and by his will ap- 
pointed his wife, Esther Woods^ and his son, Henry R. Woods, 
his executors, and devised to them his shares in the vessels in 
question. 

A new partnership was thereupon entered into between Salmon 
and Esther d Heni-y R. Woods, in which the two vessels were 
used, and in 1882 a further vessel, the ''Four Brothers," was 
acquired. 

On May 20th, 1882, the " Four Brothers," and on December 
16th, 1884, the '' George & Charles," was mortgaged to Mr. 
De Caux. 

Messrs. Salmon d Woods subsequently became bankrupt, and 
the nets and fishing gear which had been used generally in the 
said vessels were claimed by Messrs. De Caux and Mack d Mack 
.under the mortgages in question. 

From the decision of the County Court judge in favour of the 
said mortgagees the trustee in the bankruptcy now appealed. 

Winslow, Q.C. (J. lAnklater with him) for the trustee : 

After dealing with other points in support of the appeal, and 
reading affidavits, said : 

• • • Then were the nets ever '' appurtenances " within the 
Merchant Shipping Act ? The sections of the Merchant Shipping 
Act (17 & 18 Yict. c. 104) which deal with mortgages are sections 
66 — 75. The mortgage is to be in the form authorised by the 
Board of Trade. And by section 72 '' No registered mortgage of 
any ship or of any share therein shall be affected by any act of bank- 
ruptcy committed by the mortgagor after the date of the record of 
such mortgage, notwithstanding such mortgagor at the time of his 
becoming bankrupt may have in his possession and disposition 
and be reputed owner of such ship or share thereof; and such 
mortgage shall be preferred to any right, claim, or interest in such 
ship or any share thereof which may belong to the assignees of 
such bankrupt." The Act provides that a registered ship shall 
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not be subject to reputed ownership. Section 4 of the Bills of 
Sale Act, 1876, also expressly provides that an assignment of a 
share of a ship does not require registration as a bill of sale. The 
question arises whether fishing nets fall under w^hat may be 
included as ''appurtenances" to a ship or yessel. The form of 
mortgage authorised by the Board of Trade, and which is nqw 
substituted for the Form I. originally given in the schedule to the 
Merchant Shipping Act, runs as follows ••••'' and for better 

securing to the said the repayment in manner aforesaid of the 

said principal sum and interest, I hereby mortgage to the said , 



shares of which I am the owner in the ship above particularly 

described, and in her boats, guns, ammunition, small arms and 
appurtenances." Now were the nets ever appurtenances within 
the Act? Nets qua nets would require registration as. a bill of 
sale, and if left in the order and disposition of the bankrupt as 
these clearly were, would pass accordingly. These nets are no 
part of a ship and are not necessarily protected. These were not 
even special nets for special vessels, but they were used indis- 
criminately. The evidence clearly shows that there was no appro- 
priation whatever of special nets to any special boats. 

E. Cooper Willis, Q.C., for Mr. de Caux was proceeding to deal 
with the other points : 

[Cave, J. : What we should like to hear you on is as to the nets 
being appurtenances.] 
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As to that question, the word ^'ship" and the words "ship 
and appurtenances," are convertible terms. In the case of the 
''Dundee'' (1 Hagg. Ad. Rep. 109), it was held that "the fishing 
stores of a vessel engaged in the Greenland fisheries were liable to 
contribute in compensation for damage done to another British 
ship, such stores being considered appurtenances within the 
meaning of the 68 Geo. 3, c. 159, notwithstanding that the first 
clause of the Act mentions only ship and freight." Also in the 
case of Gale v. Lawrie (5 B. & G. 156), it was held that " the 53 
Geo. 3, c. 159, s. 1, is to be construed as if the words ' with all 
her appurtenances ' had been inserted after ^ ship or vessel ' as in 
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section 7. Whatever is on board a ship for the object of the 
voyage and adventure in which she is engaged belonging to the 
owner constitutes a part of the ship and her appurtenances within 
the meaning of the 53 Geo. 8, c. 159, and the owner is liable to 
the extent of the value thereof for damage done to another vessel 
in. the manner described by that Act." Whatever is necessary for 
the ship is an " appurtenance." These vessels were built specially 
for fishing and would be perfectly useless without the nets. 

[Cave, J. : Suppose a vessel was let out on hire for the season 
of 1885, would any particular nets be naturally let out with her ?] 

Prima facie if a fishing boat is let out I presume the nets would 
be let out. 

[Cave, J. : There must be a right to take certain definite nets.] 



Judgment. 



Poyser for Messrs. Mack & Mack : 

I wish also to adopt all that has been said in argument by Mr. 
Willis, and also the cases quoted by him. I say further that my 
title is on the registry of shipping. I am there as mortgagee of 
the ship and its appurtenances. It is impossible to go behind 
that. The object of the registry of shipping is that there shall be 
there open to hand the condition in which the ship is. If a ship 
changes its character, the new appurtenances which take the place 
of the old are serviceable for the purpose of the section. 

Cave, J. : 

I am of opinion that the order of the County Court cannot be 
supported. The point on which my judgment is founded is this, 
that it has not been made out that any of these nets were appur- 
tenances to any of these ships. I do not attempt to lay down any 
general principles.. I simply say that there is no evidence in this 
case that any nets were appropriated to any particular ships. 
There is evidence to the contrary. In order to make a thing an 
appurtenance you must specify it. It is not sufficient to say that 
the ships were furnished generally from a mass of nets. Here the 
nets were not appropriated to any vessel but were used indis- 
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criminately. It is impossible to pick oat any nets and say that 
they were used exclusively by any particular vessel. It was pure 
accident after the nets were taken out of one of these ships at the 
end of the season whether in the next season they were used on 
board the same ship. The case of the " Dundee " (1 Hagg. Ad. Rep. 
109), which has been quoted, is distinguishable. The question 
there was the liability of a shipowner for damage done by his 
ship. It was easy to cay that certain specific nets were used in 
the voyage and were the appurtenances of the ship. It is not 
necessary now to consider whether, if it could be shewn that there 
were things specially appropriated to any one of these ships, the 
mere fiEtct that they were changed in character from time to time 
would affect the matter. In this case no specific nets were ever 
appropriated to any particular ship. They were used sometimes 
on one ship and sometimes on another. I have come to the clear 
conclusion that the mortgagees have altogether failed to make out 
that these were appurtenances, and the order of the County Court 
must be set aside. It is not necessary to go into the other points 
raised. I rest my decision simply on the fact that these nets were 
not appurtenances, the evidence being entirely to the contrary. 

Wills, J. : 

I am of the same opinion. The question is whether these nets 
are included under the word ship in section 72 of the Merchant 
Shipping Act. Prima facie they would not be so included. But 
it has been argued that '' ship " is equivalent to " ship and its 
appurtenances," and to a certain extent that is doubtless so. It 
would include spare sails, duplicate anchors, anything in fact 
which it would not be prudent to send a ship to sea without. But 
the fact that the word '' appurtenances " is contained in the sub- 
stituted form for Form I. cannot extend the meaning of the word 
ship in section 72 of the Act. This case is not covered by 
authority, but it is clear to me that these nets are not appurten- 
ances in the sense that they can be termed "appurtenances'* in 
accordance with section 72. I entirely agree with what my brother 
Cave has said. 

Appeal aUoived tcith costs. 
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PRACTICE. 

In re HOLLAND, Ex pabte WARREN. 

Bankruptcy Act, 1883, Section 46, svhsection (2) and Section 168. 

Execution and sale — Notice of bankruptcy pelitum— Sheriff— Oficer 
charged with the execution of a writ or other process. 

Held: (1.) That the notice to the sheriff mentioned in Section 46, sub- 
section (2) of the Bankruptcy Act, 1883, mast be given either to the sheriff 
himself, or to some recognised agent of his for the purpose of receiving 
such notice, such as the under-sheriff or some authorised person at the 
sheriff's office, and that such notice given to an ordinary bailiff or man 
in possession is not sufficient. 

(2.) That the term '' officer charged with the execution of a writ or 
other process* included in the term "sheriff" by Section 168 of the 
Bankruptcy Act, 1883, signifies an officer charged with duties similar to 
those of a sheriff though he is not called sheriff, as, for example, the bailiff 
of a County Court 

(3.) In an action in the Mayor's Court the notice should be given at the 
office of the Serjeant-at-Mace, either to him or to his representative. 



T 



HIS was an appeal against an order of Mr. Justice Gay^, where- 
by he had directed that the sum of £104 12«. Qd. in the hands of 
one C. Fitch, the seijeant-at-mace of the Lord Mayor's Court, 
should be paid over to the trustee in the bankruptcy of A. Holland 
under the following circumstances : — 

In October, 1884, a judgment for the amount of £104 12«. 6d, 
was recovered in the Mayor's Court against the debtor Holland 
by Warren, the appellant in the present case ; and on the 18th of 
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that month, a warrant was lodged with C. Fitch, the serjeant-at- X885. 
mace of the Mayor's Court, directing him to levy for this amount -^^^ 
on the goods of the debtor. Holland, 

£x PART& 

On proceeding to carry out these instructions, however, Fitch Wabben, 
discovered that Hillier, an officer of the Sheri£f of London, was 
already in possession of the debtor's premises under several writs 
of execution issued out of the Queen's Bench Division of the High 
Court of Justice bv various creditors. 

According to the general custom in such cases, Fitch thereupon 
handed over to HiUier his warrant, and entrusted the execution tq 
him. 

On October 29th, the sale of the goods of the debtor was held by 
HiUier^ and on the next day, October 80th, he handed over to 
Fitch the sum of £104 128. 6d. as the amount of his writ. The 
rest of the proceeds he kept in his own hands as required by section 
46, sub-section (2) of the Bankruptcy Act, 1883, which provides 
that " Where the goods of a debtor are sold under an execution 
in respect of a judgment for a sum exceeding twenty pounds, the 
sheriff shall deduct the costs of the execution from the proceeds of 
sale, and retain the balance for fourteen days, and if within that 
time notice is served on him of a bankruptcy petition having beeu 
presented against or by the debtor, and the debtor is adjudged 
bankrupt thereon or on any other petition of which the sheriff has 
notice, the sheriff shall pay the balance to the trustee in the 
bankruptcy, who shall be entitled to retain the same as against the 
execution creditor, but otherwise he shall deal with it as if no notice 
of the presentation of a bankruptcy petition had been served on 
him." 

Within the prescribed time, viz., on October 81st, HiUier was 
served with notice of a bankruptcy petition having been presented 
against HoUand, on which adjudication followed, and he accordingly 
handed over all moneys remaining in his own hands, after deduct- 
ing the costs of the execution, to the trustee in the bankruptcy, 
but he did not communicate the notice to the serjeant-at-mace, and 
the serjeant-at<mace had no notice of any bankruptcy petition 
within fourteen days after the sale. 

On March 6th last, however, application was made on behalf of 
the trustee to Mr. Justice Cave, that Fitch might be ordered to 
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1885. pay over in like manner the .£104 12s. 6d. which ho had re- 

Holland, Xhig application was granted on the ground that the word 
Wakhex. '*sheriflf"in section 46, s.ub-section (2), of the Bankruptcy Act, 
1883, by virtue of section 168 — the intei-pretation clause of the 
same Act — included ''any officer charged with the execution of a 
writ or other process,'* and that the sheriff, who was to be taken to 
mean Hillier, did receive notice of the petition. 

From this decision Warren, the execution creditor, now 
appealed. 

E. Cooper Willis, Q.C., for Mr. Warren, the execution creditor : 

Even if the notice to Hillier was sufficient, the notice to Hillier 
was not a notice to Fitch. Fitch was the officer charged with the 
execution of the warrant. He entrusted HUlier with the sale, and 
thereby Hillier became the agent of Fitch, But that temporary 
agency ceased as soon as the proceeds of the sale were paid over. 
Notice to Hillier cannot be held to be notice to Fitch ; and as the 
latter had no notice of the bankioiptcy petition, the execution 
creditor is clearly entitled to retain the money. 

Ringivood (Sidney iroo//' with him) for the trustee. 

By section 168 of the Bankruptcy Act, 1883, the term " sheriff" 
is defined as follows : — " Sheriff includes any officer charged with 
the execution of a writ or other process.*' The notice to Hillier, 
therefore, was quite sufficient. 

Then section 4(), sub-section (2), expressly states that the sheriff 
is to retain the proceeds of a sale for fourteen days, and if within 
that time he receives notice of a bankruptcy petition, he must after 
deducting the costs of the execution, pay the balance to the trustee. 
The analogous section in the Act of 1869, was section 87, and 
under that Act I do not think there would have been any doubt 
but that Fitch was bound to act in the same manner as HUlier. 
(Counsel referred to In re Rogers, Ex j^arte ViUars, L. R. 9 
Ch. App. 432 ; 43 L. J. Bank. 76 ; 30 L. T. N. S. 348.) 

The Master op the Rolls (Brett) : 
Judgment. The difficulty in the present case has arisen entirely from the 
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fact that this statute which we have to construe is drawn in what I 1885. 
may call the modem form. The Act of 1869 was drawn in the old i^Tm 
form, and section 87 of the Act of 1869 provided that " Where the Holland, 

' ' r Ex PARTE 

goods of any trader have been taken in execution . . . the sheriflf, Wabben. 
or in the case of a sale under the direction of the County Court, 
the high baili£f or other ofl&cer of the County Court., shall re- 
tain, &c." That is the way they drew statutes in those days; but 
now, in the new Act, we have simply ** the sheriflf." Section 46 of 
the Act of 1883, says, the notice is to be given to the sheriflf. If 
that had remained alone, an ofl&cer carrying on the same duties as 
a sheriflf, but not called so, would have been excluded : as, for 
example, the bailiflf of a County Court, or the serjeant-at-mace of 
the Mayor's Com-t. In order to include those persons who have 
similar duties to those of a sheriflf, in modern drafting there is 
what is called an interpretation clause, and in this Act it is to .this 
eflfect, that the term " sheriflf includes any ofl&cer charged with the 
execution of a writ or other process." Now that means persons 
charged with the execution of a writ in the same manner as a sheriflf 
is charged with an execution in the High Court. The eflfect of it is to 
include the serjeant-at-mace of the Mayor's Court in section 46, and 
therefore the notice in question must be given to him in the same 
way as such a notice ought to be given to a sheriflf. It does not mean 
every bailiflf to whom a writ is given. I am of opinion that in the 
case of a sheriflf, if the notice is only given to the man in posses- 
sion, it will not do. It ought to be given at the sheriflfs oflSce, or 
to the under-sheriflf, that is, either to the sheriflf himself, or to 
some recognised agent of his for the purpose of receiving such 
notices. It vrill not do to give the notice to an ordinary bailiflf or 
man in possession. So in this case the notice ought to have been 
given to the seijeant-at-mace, or to his recognised ofl&cer for the 
purpose of receiving such notices. Hillier was made a deputy of 
the serjeant-at-mace to do certain things, he was the agent of the 
serjeant-at-mace to do part only of his duty, viz., to levy, sell, and 
hand over the money. It was not sufl&cient to give notice to him. 
But more than that, when Hillier had done the things for which 
he was made agent, and had handed over the money, the agency 
certainly terminated, so that looking at the case in any way the 
proper notice was not given. The appeal must therefore be allowed. 
M.B. — ^VOL. n, ' L 
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1885. Baqoallay, L.J. : 

In KB I am of the same opinion. The question which has been raised, 

Ex^PAHTO ^s really this. To whom ought this notice to be given? The 
Wakben. Quiy name mentioned in section 16, sub-section (2), is that of 
" sheriflF.'' 

The real meaning of the term " sheriff," is to be ascertained 
from section 168, which provides that the term ^' sheriff includes 
any oflScer charged with the execution of a writ or other process." 
But I cannot construe section 168 as referring to any person to 
whom the person originally charged with the execution of a writ of 
execution may think fit to depute the discharge of a part of his 
duties. I am of opinion that it refers to a person lawfully charged 
with the execution of duties similar to those of a sheriff. 

BowEN, L.J. : I am of the same opinion. 
Appeal allowed with costs here and below. 

Solicitors : D. Blelloch for the execution creditor. 
Davidson dt Morriss for the trustee. 

Case referred to : — 

In re Rogers, Ex parte ViUars, L. R. 9 Ch. App. 432 ; 43 L. J. 
Bank. 76 ; 30 L. T. 348. 
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In re BARNETT, Ex pabte EEYNOLDS and Co. court op 

APPEAL. 

Bankrupt-cy Act, 1883, Sections 100 and 102. Before the 

Master of 
Jurisdiction of County Court in Bankruptcy— Powers of County the Holls, 

Court to restrain action in High Court, a(^allay, 

Held: That by the provisions of Sections 100 and 102 of the Bank- isVs. 
ruptcy Act, 1883, which give to a County Court *' for the purposes of its ^--r— ' 
bankruptcy jurisdiction, in addition to the ordinary powers of the court ^'^j^oA ^^' 
all the powers and jurisdiction of the High Court," and also " full power 
to decide ail questions of priorities, and all other (questions whatsoever 
whether of law or fact which may arise in any case of bankruptcy," a 
County Court has no jurisdiction or power to restrain an action iu the 
High Court brought against the trustee of a debtor adjudicated bankrupt 
in such County Court. 



T 



HIS was an appeal from a decision of the Divisional Court in 
Bankruptcy allowing an appeal on behalf of the trustee in the 
bankruptcy of the debtor Barnett from an order of the learned 
Judge of the County Court at Croydon, by which order the Judge 
of the said County Court had refused to stay proceedings in an 
action brought by Messrs. F. W. Reynolds cC Co. in the Queen's 
Bench Division of the High Court of Justice against such trustee 
for the recovery of certain machinery, or to determine a question 
which had arisen between Messrs. Reynolds dc Co. and the trustee 
as to the ownership of the said machinery. 

The facts of the case were as follows : — 

In October, 1884, the debtor Barnett, who had carried on busi- 
ness as a builder at Shortlands, was adjudicated bankrupt, and on 
November 4th one E, Foreman was appointed trustee. 

At the time of his bankruptcy Barnett had in his possession certain 
mortar-making machinery which he used in his business, and which 
he had obtained from Messrs. Reynolds dt Co. under an agreement 
dated April 11th, 1884, on what is known as the " Purchase-hire 
system." According to this agreement the bankrupt was to pay 
the purchase-money of the machinery, amounting to 473Z. 5«., by 
instalments. 

L 2 
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1885. When the bankruptcy took place, however, a sum of 20QL had 

Inhb ^^^y "^^^^ P^^^' *^^ ^^ *^® appointment of the trustee Messrs. 
Babxett, Reynolds <£ Co. laid claim to the machinery in question. 
Reynolds Some negotiations ensued and on November 29th the firm of 
solicitors employed by Messrs. Reynolds d- Co, wrote to the trustee 
that as no settlement had been made they were instructed to take 
legal proceedings unless the matter was an*anged before one o'clock 
on the following Monda}^ December 1st. 

On that day the soUcitor to the trustee called on the solicitors to 
Messrs. Reynolds d Co,, and informed them that the trustee would 
at once apply to the Court of Bankruptcy to decide as to the 
ownership of the machinery in question, which such trustee claimed 
as having been in the order and disposition of the bankrupt at the 
time of his bankruptcy. 

On December 2nd Messrs. Reynolds d- Co, issued a writ against 
the trustee, by which they claimed a return of the machinery or 
473^ 5s., its value, and 200^. for detention, and a statement of 
claim was subsequently delivered. 

On January 6th the trustee deUvered short notice of motion for 
an order in the County Court staying these proceedings, and pray- 
ing that the ownership of the machinery in question might be there 
decided. 

This application, however, was refused by the County- Court 
• Judge, but on an appeal being made on behalf of the trustee to the 
Divisional Court in Bankruptcy on March 24th last, the order of 
the County Court was set aside and the appeal allowed. 

In deUvering the written judgment of the Divisional Court on 
April 1st, Cave, J., after referring to the facts of the case, said : 

" In order to understand the point, it is necessary to consider 
the old law. Section 72 of the Act of 1869 was as follows [His 
Lordship read the section]. Questions soon arose as to the extent 
of the jurisdiction given by this section, and ultimately the general 
principle was laid down, that where a trustee claimed only the 
same right as the bankrupt himself would have had, the Court of 
Bankruptcy ought not to assume jurisdiction, but ought to leave 
the matter to be dealt with by the ordinary tribunals {EUis v. 
Silber, L. R. 8 Ch. App. 83 ; 42 L. J. Ch. 666 ; 28 JL., T. 160) ; 
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but that where, by the operation of the law of baukraptcyi the X885. 
trustee had a higher and a better title than the bankrupt^ the i^j^ 
Court of Bankruptcy ought to decide the matter itself (Ex parte Barnett, 

Ex PAUTB 

Brown, In re Yates, L. R. 11 Ch. Div. 148 ; 48 L. J. Bank. 78 ; Reynolds 
40 L„ T. N. S. 53). This rule, however, was not an inflexible 
one, and did not preclude the Court from exercising a discretion 
not to assume the trial of the case. Thus, where considerable 
property was at stake, and questions seriously affecting character 
were iuTolved, it was held that the case ought to be tried in the 
High Court and not in the County Court {Ex parte Annitage, In 
re Learoyd A Co., L. R. 17 Ch. Div. 13 ; Ex parte Price, In re 
Roberts, L. R. 21 Ch. Div. 553 ; 52 L. J. Ch. 131). This was 
the state of the law when the Act of 1869 was repealed and the 
Act of 1883 came into operation. The first clause of section 102 
of the later Act is the same as that part of section 72 of the 
earlier Act, which I have already read, but section 102 also con- 
tains this very material proviso ; * Provided that the jurisdiction 
hereby given shall not be exercised by the County Court for the 
purpose of adjudicating upon any claim, not arising out of the 
bankruptcy, which might heretofore have been enforced by action 
in the High Court, unless all parties to the proceeding assent 
thereto, or the money, money's worth, or right in dispute does not, 
in the opinion of the judge, exceed in value two hundred pounds/ 
Now it seems to us that the proviso is intended to enforce the 
jurisdiction of the Court of Bankruptcy, and even to extend it to 
cases where it had been excluded by previous decisions. The 
proviso does not extend to claims ** arising out of the bankruptcy," 
that is, as we understand it, to cases where by the operation of 
the law of bankruptcy the trustee has a higher and better title 
than the bankrupts, and these cases consequently are governed by 
the general rule laid down in Ex 2>arte Brown. It does extend to 
other cases arising in the bankruptcy, including cases where the 
trustee claims only the same right as the bankrupt would have had, 
and as to these cases it lays down the new principle that the Couiii 
is to exercise jurisdiction where the parties consent, or where the 
amount in dispute does nob exceed 200{. The present case is one 
of those in which the trustee, by the operation of the law of bank- 
ruptcy, had a higher and better title than the bankrupt, and we 
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1885. agree therefore with his Honour that the Court had jurisdiction, 

In^ although the parties did not consent, and the vahie of the subject- 

Barnett, matter exceeds 200Z., and the only question is, whether the case 

Ex. PARTE , • * 

Keynolds falls within the exceptions to the general rule recognised in Ex parte 
Armitage and in Ex parte Price. No questions of character are in- 
volved, and the amount in dispute is in itself comparatively unimpor- 
tant, but it is alleged as a ground of the Court's refusal to exercise 
jurisdiction that the trustee was guilty of delay in taking proceedings, 
that the claim might be more expeditiously disposed of by allowing 
the action to proceed, that the question is one of importance to 
Reynolds d Co., who have machinery to the value of 80,0001. or 
40,000Z. on hire, and that they wanted the case tried by a jury. 
There seems no ground for the imputation of delay ; • . . . the 
decision in this case will not govern others necessarily, . • . • and 
the last ground appears to have been dropped, and the case set 
down for trial without a jury. After a careful consideration of 
these grounds we are of opinion that this case falls within the 
general rule and not within the exception. Therefore the case 

must be remitted to the County Court judge for hearing 

This disposes of the substantial question in the case, but a sub- 
sidiary, though important, question remains; viz., whether the 
trustee is entitled to an order restraining Reynolds dt Co. from 
continuing proceedings in the action. Mr. Poyser contended that 
the County Court as a Court of Bankruptcy has no jurisdiction at 
present to restrain an action in the High Court. That jurisdic- 
tion, it is argued, w^as conferred under the Act of 1869 by sec- 
tion 66 of that Act, which gave the County Court all the jurisdic- 
tion of the Court of Chancery, while section 100 of the present Act 
gives the County Court all the jurisdiction of the High Court, 
which powers do not include the power to restrain an action in the 
High Court, seeing that by the Judicature Act, 1873, sect. 24, no 
cause or proceeding in the High Court is to be restrained by pro- 
hibition or injunction. We think, however, that the power of the 
Court of Bankruptcy to restrain actions was not conferred by 
section 66 of the Act of 1869. The Court of Bankruptcy appears 
always to have exercised a jurisdiction analogous to that of the 
Courts of Equity by way of injunction. Thus, in Ex parte Figes 
(1 Glyn & J. 122), the Court, on an ex parte application on behalf 
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of the bankrupt, restrained the assignees from selling the property jgss. 
until farther order. So, in Ex parte Harding (1 Buck. 24), the .^"^^ 
Court granted an injunction to restrain the negotiation of a pro- Barxett, 
missory note. Again, in Ex parte Leigh (2 Glyn & J. 832), the Eetnolds 
Court restrained the bankrupt from proceeding in an action at law 
which he had commenced to test the validity of the commission. 
The powers of the Court over parties other than the bankrupt and 
his creditors were much extended by section 72 of the Act of 
1869, and in 1871 it was decided by the Court of Appeal, in Ex 
parte Cohen (L. R. 7 Ch. App. 20 ; 40 L. J. Bank. 14 ; 25 L. T. 
478), that in ca^es to which that section was intended to apply, 
the Court of Bankruptcy had power to restrain actions. That 
decision was followed by many others in which injunctions were 
granted, such as Morley v. White (L. R. 8 Ch. App. 214 ; 42 
L. J. Ch. 880 ; 27 L. T. 786) ; Ex parte Gordon (L. R. 8 Ch. 
App. 655 ; 42 L. J. Bank. 42 ; 28 L. T. 242) ; In re Thorpe 
(L. R. 8 Ch. App. 748 ; 42 L. J. Bank. 84) ; and in none of them is 
the jurisdiction treated as depending on section 66 of the Act, but 
rather as an exercise of the ordinary powers of the Court brought 
into play by section 72. In Ex parte Ditto Ji, In re Woods (L. R, 
1 Ch. Div. 557 ; 45 L. J. Bank. 87 ; 87 L. T. 109), it was con- 
tended that by virtue of section 24 of the Judicature Act of 1878, 
the Court of Banki-uptcy had lost the power to restrain actions in 
the High Court by injunction, but it was held that there was no 
doubt whatever that the jurisdiction of the Court of Bankruptcy to 
restrain proceedings in other Courts still existed, that there was 
nothing in the Judicature Acts which interfered with the jurisdic- 
tion of the Court of Bankruptcy as it existed before those Acts, 
and that section of the Act of 1878 only provided rules for the 
manner in which the High Court of Justice should carry on its 
proceedings. Section 100 of the Act of 1888 provides that * a 
County Court shall, for the purposes of its bankruptcy jurisdiction, 
in addition to the ordinary powers of the Court, have all the powers 
and jurisdiction of the High Court,' and the ordinary powc-rs of the 
Court which are here preserved appear to us to include the power 
of restraining actions which the Court of Bankruptcy seems always 
to have exercised, and which, in some form or another, is abso- 
lutely necessary to its existence as an effective Court. It was 
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1885. urged tliat the observations of Lord Justice Mellish, in Ex parte 
In hb Ditton, as to the effect of section 3 of the Judicature Act of 1878, 
ExTa^b ^^^ equally cogent as to the effect of section 98 of the Bankruptcy 
Reynolds Act of 1888. The Lord Justice there expressed an opinion that 
if the alterations made by the 9th section of the Judicature Act of 
1875 had not been made, and, if consequently the London Court of 
Bankruptcy had been united and consolidated with the High Court, 
the County Courts acting in bankruptcy would still have retained 
their power of granting injunctions which the London Court of 
Bankruptcy would not have retained. If, it was argued, the 
London Court of Bankruptcy has by the effect of section 98 of 
the Act of 1888 lost the power of granting injunctions, it is 
anomalous that the County Courts should retain their power. But 
if the London Court has lost the power of granting injunctions, on 
which it is not necessai^ to give an opinion to-day, it has, by the 
union with the High Court of Justice acquired a power almost 
equally valuable. As a member of the Queen's Bench Division 
of the High Court of Justice, the Judge in Bankruptcy has juris- 
diction to stay any proceedings in that division, and he would not, 
we apprehend, hesitate, upon a proper case being made, to direct 
the trustee to apply for a stay of proceedings in the Chancery 
Division, should such a step ever become necessary. The case of 
Cobbold V. Pryke (L. R. 4 Ex. D. 815) does not deal with the 
powers of the County Court as a Court of Bankruptcy, and is 
distinguishable on that ground. We therefore come to the con- 
clusion that the trustee is entitled to an injunction restraining 
Reynolds iC Co. from proceeding with their action until further 
order, but he must give an unquaUfied undertaking to be answer- 
able for damages and to proceed with the action in the Court below 
with due diligence. The trustee must have his costs of this 
appeal, the costs of the Court below to abide the result of the 
motion unless the County Court judge otherwise directs." 

From this decision Messrs. Reynolds d- Co. now appealed. 

Pollard {Poyser with him), after stating the facts and reading the 
judgment of the Divisional Court, said : — 

The County Court as a Court of bankruptcy has no jurisdiction 
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to restrain an action in the High Court- The whole jurisdiction to i885. 
interfere by injunction was conferred by section 66 of the Bank- ^^^ 
ruptcy Act, 1869, which gave the County Court all the jurisdiction Baknett, 
of the Court of Chancery. Now, section 100 of the Act of 1883 Rbtnolds 
gives the County Court all the jurisdiction of the High Court, 
which powers do not include the power to restrain an action in the 
High Court. By section 93 of the Bankruptcy Act, 1883, the 
London Court of Bankruptcy has certainly lost the power of grant- 
ing injunctions, and it is altogether anomalous that the County 
Courts should retain this power. 

Bigham, Q.C\ {Swlnfen Eady with him) for the trustee: 

Under the Bankruptcy Act, 1869, there was no doubt as to this 
power, but it was under section 72 of that Act, it was not under 
section 65 or section 66. The case of Showy. Shenvell (25 W. R. 
433) held that ** a County Court Judge, in the exercise of his bank- 
ruptcy jurisdiction, has power, under section 72 of the Bankruptcy 
Act, 1869, to grant an injunction restraining an action for fore- 
closure brought by a moi*tgagee of the bankrupt, and then pending 
in the Chancery Division : and it makes no difference that such 
action has been commenced before the institution of the bankruptcy 
proceedings." 

[The Master of the Rolls : If you look at the case your argu- 
ment all depends on the head-note, and it is a bad head-note. The 
head-note is wrong.] 

Then section 100 of the Bankruptcy Act, 1883, gives to a 
County Court all the powers and jurisdiction of the High Court. 
Section 102 of the Act of 1883 is e'juivalent to section 72 of the 
Act of 1869. I submit that section 102, together with section 100, 
gives the County Court Judge the power to stay an action. It means 
that a County Court Judge has all the powers of the High Court, 
taking the High Court as one. It does not say that the County 
Court Judge is to have the jurisdiction of a Judge of the Queen's 
Bench Division. 
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Judgment. 



The Master of the Rolls (Brett) : 

In this case there was a bankruptcy in a County Court. The 
bankrupt was a builder and had hired certain machinery for the 
purposes of his business. The person who alleges he is the owner 
of this machinery brought an action in the Queen's Bench Division 
against the trustee in the bankruptcy to recover it. To that action 
the trustee has made answer that admitting such machinery was 
not the property of the bankrupt, yet it was in his order and dis- 
position. This action had been brought. The County Court Judge 
finding there was such an action was informed that the matter 
would depend on the question whether it is so well known by 
people dealing with builders that they are in the constant habit of 
hiring machinery, that nobody dealing with a builder ought to 
assume that such machinery was his own. That question is a most 
important one to a large business. There is nothing of law in it, 
but it depends on a considerable knowledge of business. It must 
be tried first in a particular case ; it must be tried more than once 
certainly, and after that the Court will take judicial notice of cases 
of this kind. So they are of great importance. They are usually 
tried by a judge and jury, by men of business, and the question is 
decided not by the casual finding of one jury, but of two, or three, 
or four juries, and is at length adopted by the Court. The present 
case was in my opinion the case which should be tried by a superior 
tribunal. It is just the case for the trade which ought to be tried 
by a judge and a jury to have the question settled in a way which 
the Courts will adopt. The County Court Judge, when motion was 
made to him, thought it better not to try the question himself, but 
that it should be tried in a superior tribunal, and he stated that 
whether he was obliged to do so or not, he would abide by the de- 
cision given. Now to my mind that was a most wise determination. 
But the Divisional Court were of a diflFerent opinion, and it seems 
to me on this principle, that when a Court is seised of a case it 
should decide everything in connection with it. But the Divisional 
Court came to a most important decision. It said that the County 
Court Judge would have had the power to issue an injunction to 
prevent the action in the High Court being tried, and that he ought 
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to have done bo ; and the Divisional Court, doing what it said the 
County Court Judge might do, did so. Now on appeal here it has been 
argued on the one side that the County Court Judge had no power to 
issue the injunction, and even if he had the power, he, in the 
exercise of his discretion, refused to accede to the motion of the 
trustee, and his order ought not to have been set aside by the 
Divisional Court. On the other hand, it was argued that the 
County Court Judge has the power, and in this case he ought to 
have exercised it. Now is it true to say that the County Court 
Judge has power to issue an injunction to parties in dispute in the 
High Court not to proceed with an action ? The power of the County 
Court in bankruptcy is determined by the Bankruptcy Act, 1883. It 
is not incorporated in other Acts but is contained in the Act of 1883. 
What is the power of the County Court as to injunction ? The 
powers of the County Court are contained for this matter in 
section 100. That section provides that *' A County Court shall, 
for the purposes of its bankruptcy jurisdiction, in addition to the 
ordinary powers of the Court, have all the powers and jurisdiction 
of the High Court." But it was argued that this power was not 
given by section 100, but is a necessary implication in section 102, 
dealing with the general power of Bankruptcy Courts. It was said 
that section 102 of the Act of 1883 is equivalent to section 72 of 
the Act of 1869, and it was said that there are cases which show 
that the power of injunction was derived from section 72. The 
case of Snoiv v. Sherwell (25 W. R. 433) was quoted to this effect. 
But the only colour for this statement is the head-note of that case, 
and the head-note, as I have said, is certainly bad. The power was 
given by section 66 of the Act of 1869, and that is not in the terms 
of the present Act. There the powers were " all the powers and 
jurisdiction of a Judge of Her Majesty's High Court of Chancery." 
The difference between the Act of 1869 and the Act of 1883 is, 
that the words are different with regard to this power. It was not 
denied that the Judge of the London Bankruptcy Court has not 
this power, but it was suggested that although the Judge of the 
London Court has not the power, the -County Court Judges have 
the power. That would be a strange thing. It was said that it was 
necessary it should be so. I cannot see such necessity, and, neces- 
sary or not, I am of opinion that the County Court has not the 
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1885. power. I am of opinion that upon every point the appellant 

J*"^ succeeds. I am sorry to differ with the Divisional Court." I 

Barnett, always do so with regret, but I am clearly of opinion the appeal 

Ex PABTE 

Reynolds must be allowed. 
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Baggallay, L.J. : 

The real question is whether the Bankruptcy Act, 1883, has not 
altered the old practice and powers of the Bankruptcy Courts. 
Section 102 of the Act of 1883 corresponds to section 72 of the 
Act of 1869 ; but section 72 alone did not enable the County Court 
to grant injunctions, sections 72 and 66 together did, and in the 
x4.ct of 1883 we must find something equal to section 66 of the Act 
of 1869. That is found in section 100 of the Act of 1883, but the 
language is different, it is not the power of the Court of Chancery, 
but of the High Court. Those powers are limited ; there is no 
power of granting an injunction, and it cannot confer on the County 
Court Judge this power. I entirely concur with the Master of the 
Bolls as to the other points he has mentioned, and I am also 
clearly of opinion that the appeal must be allowed. 

BowEN, L.J. : 

As a matter of law the Divisional Court were wrong. There is 
no power now by which the County Court can restrain proceedings 
in the High Court. Li the Act of 1869 the London Court of 
Bankruptcy obtained its power to issue injunction by a combination 
of sections 65 and 72 of the Act of 1869, and the County Court by a 
combination of sections 66 and 72 of that Act. Those two sections 
66 and 66 have disappeared, and the Act of 1869 has disappeared. 
The new Bankruptcy Act of 1883 in section 102 is equivalent to 
section 72 of the Act of 1869. That defines the questions within 
the jurisdiction of the Courts of Bankruptcy. But where is there 
any similar section which up to the year 1883 used to give the 
local Courts of Bankruptcy the power of staying proceedings. It 
is admitted that the London Court of Bankruptcy has not the 
power, but it is said that the local Courts of Bankruptcy have, and 
the power is founded on section 100 of the Act of 1883. But that 
does not give the power to issue injunctions at all. There is, in 
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fact, no section in the Act of 1883 to clothe the County Courts with 1886. 
the power they previously possessed. I^P^ 

Appeal allowed with coats here and in the Divisional Court. Barnett, 

-* "^ Ex PAKTB 

, Kbynolds 

AND Co 

Solicitors : Scott Jb Barham for Messrs. Eeynolds & Co. 
J. E. Fox for the trustee. 
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COURT OF In re PARKEE & PARKER, Ex parte THE BOARD OF 
^^^^ TRADE. 

Bbfo&k thb 

THB Rolls, Banknt'ptcii Act, 1883, Sedicms 9, 10, 20, 21, 54, 66, 66, and 70. 

Baooallay, 

L.J., Powers and Duties of the Official Receiver as Trustee — Sale by him of BaiikrupCs 

BowEN, L.J. Property after Adjudication and before the Appointment of a Creditors' Trustee, 
1885. 

AvriT25*& 27 ^'^^^^ * '^^^ before the appointment of a trustee by the creditors the 

and May 8. * official receiver who Ls, by section 54 of the Bankruptcy Act, 1883, the 

trustee for the purposes of that Act until a trustee is appointed, has 
power after an adjudication in bankruptcy has been made against a 
debtor, to exercise the powers given by section 56 of the Act to the 
trustee. 
Such official receiver, therefore, may sell the property of the bankrupt. 
In re Parker d: Parker, Ex parte the Trustee (see ante. Volume 2, Page 12) 
overruled. 



T 



HIS was an appeal from a decision of Mr. Justice Cave, by 
which he had held, that " where, before the appointment of a 
trustee by the creditors, the of&cial receiver is acting as trustee in 
a bankruptcy for the purposes of the Act, his powers and duties 
are limited to those of a receiver and manager appointed by the 
High Court, in accordance with the provisions of section 70 of 
the Bankruptcy Act, 1883, and such official receiver, therefore, 
when so acting, may not sell any part of the property of the 
bankrupt." 

The case in the Court below will be found reported at length, 
ante, Vol. ii. p. 12. 

The bankrupts were Messrs. F. S. ct W. S. Parker^ the well- 
known solicitors in Bedford Bow, against whom a bankruptcy peti- 
tion was filed on March 6th, 1884. 

On March 18th a receiving order was made ; and on March 20th 
Messrs. Parker dc Parker were adjudicated bankrupts. 

On April 18th, 1884, the first meeting of creditors was held, at 
which Messrs. Turquand d- Whinney were appointed trustees of 
the estate; and on April 21st the certificate of the Board of 
Trade was granted, by which the appointment of the trustees was 
confirmed. 

Lnmediately after the adjudication, however, and before the 
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appointment of the trustees, the official receiver directed a sale by isss. 
auction of the furniture and eflfects of the bankrupts at Courtfield j^Trb 
Gardens and Dane End. This sale took place on March 81st, Pakkerand 
April 1st, and April 2nd, 1884, and the proceeds of it amounted to JEx parte 
5,583{. From this sum the official receiver deducted more than op Trade. 
830Z. as his percentage under Table D. of the Act, and the charges 
of the auctioneer, amounting to 5062. 

Motion was thereupon made to the Court by the trustees in the 
bankruptcy after their appointment for an order declaring that the 
sale in question was ultra vires and unauthorised by the provisions 
of the Bankruptcy Act, 1883 ; and, further, that the percentage 
retained in respect of the amounts received by the official receiver 
in reference to such sale, together with the charges of the 
auctioneer for conducting the sale, should be refunded to such 
trustees. 

On December 16th, 1884, after considerable argument, Mr. 
Justice Cave made an order declaring the sale to be illegal, and 
ordering the percentage on the sale which had been deducted at 
the prescribed rate of 6 per cent, to be refunded, but allowing the 
charges of the auctioneer, on the ground that the sale had been 
honestly conducted, and had been adopted by the trustees. 

From this decision the Board of Trade now appealed. 

Sir Farrer Ilerschell, Solicitor-General {Muir Mackenzie with 
him), for the Board of Trade : 

The point is whether between March 20th, the date of the 
adjudication, and April 18th, the date of the appointment of the 
trustees, the official receiver had the power to sell. If he had the 
power, there is no doubt but that it was wisely exercised. The 
question is of great importance, for it often happens that a con- 
siderable time elapses before the appointment of the creditors' 
trustee. The question turns on the provisions of the Act. Section 
64, sub-section (1), provides that *' until a trustee is appointed the 
official receiver shall be the trustee for the purposes of this Act, and 
immediately on a debtor being adjudged bankrupt the property of 
the bankrupt shall vest in the trustee." That is without quaUfica- 
tion or limitation. Then by sub-section (2) of the same section 
54, " On the appointment of a trustee the property shall fojrthwith 
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1885. pass to and vest in the trustee appointed." And (3) " the property 

Inre ^^ ^^^ bankrupt shall pass from trustee to trustee, including under 

Parkeu axd that term the official receiver when he fills the office of trustee, 

Park er 

Ex PARTS and shall vest in the trustee for the time being during his continu- 
OF Trade^ *^^® ^^ office, without any conveyance, assignment, or transfer 
whatever." By section 56 ** Subject to the provisions of this Act, 
the trustee may do all or any of the following things : (1), Sell all 
or any part of the property of the bankrupt (including the goodwill 
of the business, if any, and the book debts due or gi'owing due to 
the bankrupt), by public auction or private contract, with power to 
transfer the whole thereof to any person or company, or to sell the 
same in parcels." Section 66 provides for the appointment by the 
Board of Trade of official receivers of debtors' estates ; and by 
section 68, sub section (8), **A11 expressions referring to the trustee 
under a bankruptcy shall, unless the context otherwise requires, or 
the Act otherwise provides, include the official receiver when acting 
as trustee." Section 69 deals with the duties of the official receiver 
as regards the debtor s conduct. And then we come to section 70 
which provides ** (1), As regards the estate of a debtor, it shall be 
the duty of the official receiver — 

** (a.) Pending the appointment of a trustee, to act as interim 
receiver of the debtor's estate, and, whore a special manager is not 
appointed as manager thereof : 

" (6.) To authorize the special manager to raise money or make 
advances for the purposes of the estate in any case where, in the 
interests of the creditors, it appears necessary so to do : 

" (c.) To summon and preside at the first meeting of creditors : 

" (d.) To issue forms of proxy for use at the meetings of 
creditors : 

** {e.) To report to the creditors as to any proposal which the 
debtor may have made with respect to the mode of liquidating his 
affairs : 

" (/.) To advertise the receiving order, the date of the creditors' 
first meeting and of the deBtor's public examination, and such 
other matters as it may be necessary to advertise : 

*' (g.) To act as trustee during any vacancy in the office of 
trustee. 

** (2,) For the purpose of his duties as interim receiver or manager. 
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the official receiver shall have the same powers as if he were a isss. 
receiver and manager appointed by the High Court, but shall, as ^^^ 
far as practicable, consult the wishes of the creditors with respect P^kbr an»> 
to the management of the debtor's property, and may for that Expabtb 
purpose, if he thinks it advisable, summon meetings of the persons of Trade. 
claiming to be creditors, and shall not, unless the Board of Trade 
otherwise order, incur any expense beyond such as is requisite for 
the protection of the debtor's property or the disposing of perish- 
able goods." 

Mr. Justice Cave held that pending the appointment of a trustee 
means pending the appointment by the creditors, and that all the 
official receiver could do was to act as interim receiver and special 
manager. The real question is whether this section 70 acts as a 
limitation upon the powers the official receiver would have under 
the Act. The official receiver is, by section 54, trustee for the 
purposes of the Act, and the question is, whether section 70 limits 
his powers. The judgment in the Court below is based on the 
assumption that his only duties are defined by that section. I 
contend that there is no necessity and no warrant for construing 
section 70 as cutting down the powers. And further, if section 70 
does operate on section 54, it must also operate on section 121 as 
to small bankruptcies, and its e£fect there would be disastrous. 
Section 121, sub-section (1), provides that, " If the debtor is ad- 
judged bankrupt, the official receiver shall be the trustee in the 
bankruptcy." There is in ordinary cases no other trustee. But 
according to the judgment given, the official receiver would have 
no power of sale in small bankruptcies, and the section could not 
work. 

J, Linklater (Arthur Charles, Q.C., with him) for the trustees. 

The argument of the Solicitor- General has rested upon a mis- 
apprehension as to the periods assigned to bankruptcy in the Act. 
There are four periods in bankruptcy — (1) Receivership, pure and 
simple ; (2) Management, from the receiving order up to the ap- 
pointment of the creditors' trustee ; (8) Administration and distri- 
bution ; (4) Release of the creditors' trustee and the revival of the 
control of the official receiver. The official receiver has no power 
in period (3). The words " pending the appointment of a trustee " 

M.B. — VOL. II. M 
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1886. in section 70 mean pending the appointment by creditors. Section 

j^J^ 21, sub-section (4), provides that, " The appointment of a trustee 

Parker and ghall take effect as from the date of the certificate." There is no 

Parker, . . . * t -i • oi 

Ex parte certificate in the case of the official receiver. And by section 21, 
op^Tr^b? sub-section (5), " The official receiver shall not, save as by this Act 
provided, be the trustee of the bankrupt's property." He is not 
to be the trustee except when he is specifically directed by the Act ; 
that is, (1) Where there is a vacancy; and (2) In small bank- 
ruptcies. The whole policy of the Act is to show that until a 
trustee is appointed by the creditors, the whole duty of the official 
receiver is management. The creditors are to have a voice all 
through. If a case of emergency arose, the Court could order a 
sale : but it is certainly wrong to say the po\ver of sale is conferred 
by section 56. The official receiver is not a trustee within the 
meaning of section 56. The wording of the division of the Act 
entitled " Realisation of Property," from section 50 to section 57, 
shows that the trustee spoken of is the trustee appointed by the 
creditors. Look at section 52. The official receiver cannot apply 
for the sequestration of a benefice, for he cannot produce any cer- 
tificate of appointment. In section 55 also there would be a diffi- 
culty, for sub-section (1) provides that disclaimer may be made " at 
any time within three months after the first appointment of a 
trustee." Then the official receiver cannot be held to be the trustee 
mentioned in section 58, as to the declaration and distribution of 
dividends ; that must mean the trustee appointed by the creditors. 
Section 68, sub-section (3), provides that ** all expressions referring 
to the trustee under a bankruptcy shall, unless the context other- 
wise requires or the Act otherwise provides, include the official 
receiver when acting as trustee," and by section 70, sub-section 1 (g), 
the official receiver is *' to act as trustee during any vacancy in the 
office of trustee." But the words in that section 70, sub-section 1 (a), 
" pending the appointment of a trustee," apply to all the clauses of 
that sub-section except the last. Look at the section. The official 
receiver, pending the appointment of a trustee, is "to act as interim 
receiver of the debtor's estate," and where a special manager is not 
appointed as manager thereof, and by sub- section (2), "for the 
purposes of his duties as interim receiver or manager, the official 
receiver shall have the same powers as if he were a receiver and 
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manager appointed by the High Court," and must consult the isss. 
wishes of the creditors ; and shall not incur expense, &c. Then i^^ 
sections 72, 75, and 82, cannot apply to the official receiver. Dif- Pakker and 

> ABJCEI>| 

ferent phrases are used in diflFerent parts of the Act where the Expakib 
trustee is spoken of : for example, in section 54 we find the ex- qp Trade. 
pression, " the trustee for the purposes of this Act '* ; in section 68 
we have ** the trustee under a bankruptcy *' ; and so in other cases. 
It is impossible to reconcile all these phrases, still I submit that 
section 56 does not include the official receiver, unless in the case 
of a vacancy in the office of trustee, as specified in section 70, sub- 
section 1 {g). As to the question with regard to the difficulty 
which it is said must arise in connection with section 121 and 
small bankruptcies. That section is a distinct enactment by itself, 
and applies to a distinct state of afiairs. It modifies the Act : and 
the objection does not apply. 

May 8th. 

The Masteb op the Rolls (Brett) : 

In this case a receiving order was made against the bankrupts, Judgment. 
and the official receiver thereby constituted. Before the creditors' 
trustee was appointed the official receiver sold certain property. It 
is not denied that such sale was beneficial to the estate. It has 
been adopted by the trustee. The dispute in this case is in fact 
on a small matter. Yet in order to settle a small dispute an 
important question is raised. The real dispute is that the creditors' 
trustee disapproved of having to pay the 6 per cent, on the sale. 
He has taken the ground, therefore, that the official receiver had 
no right to sell at all. The question is whether the official receiver 
being trustee in terms has the power to sell before the creditors' 
trustee is appointed. It is said on the one side, if the official receiver 
can sell, there is no check upon him. It is said on the other side, 
if he cannot sell, then, however important it may be for the estate, 
nothing can ever be sold until the creditors have appointed their 
trustee. Now, my judgment in this case will go on a much- used 
rule of construction. That rule is this, that you are to take the 
words of an Act of Parliament in their ordinary sense unless some- 
thing compels and obliges you to change them. Section 9 of the 

M 2 



164 BANKEUPTCY BEPORTS. 

1886. Bankruptcy Act provides that ** on the making of a receiving order 
IiTiiii *^ official receiver shall be thereby constituted receiver of the 
P^KBB AND property of the debtor." These official receivers are the servants 
Ex PARTE of the Board of Trade. By section 20, " Where a receiving order 
OF Trade. ^^ made against a debtor, then, if the creditors at the first meeting 
or any adjournment thereof by ordinary resolution resolve that the 
debtor be adjudged bankrupt, or pass no resolution, * ♦ * the 
Court shall adjudge the debtor bankrupt : and thereupon the pro- 
perty of the bankrupt shall become divisible among his creditors 
and shall vest in a trustee." The moment the Court shall adjudge 
the debtor bankrupt, the property shall vest in a trustee. Now go 
to section 54, '* Until a trustee is appointed the official receiver 
shall be the trustee for the purposes of this Act, and immediately 
on a debtor being adjudged banki'upt, the property of the bankrupt 
shall vest in the trustee.'' That is the official receiver who has 
just been appointed. Now what can the trustee do ? Section 56 
says he may ** sell all or any part of the property of the bankrupt." 
It is this. The official receiver is appointed : the official receiver 
until the creditors' trustee is appointed shall be the trustee. What 
may a trustee do ? Subject to the provisions of this Act, he may 
sell. Now, have any arguments been adduced to alter the plain 
rule I have spoken of. It was urged that the Act provides that the 
official receiver may be a trustee with full powers of a trustee if 
there is a vacancy in the office of trustee, but not in any other case. 
But to adopt that constioiction it seems to me it would be necessary 
to alter the Act by reading into it whole sentences. Another point 
which has been made was the division of the proceedings into four 
stages. But the moment you attempt to divide things you get into 
a fallacy. There may be cross divisions. A great many other 
difficulties were raised in the view that in certain sections if you 
give a simple meaning to this section there must be tautology. I 
must confess I was not much influenced by that, nor do I think 
that the mere fact the statute may be to some extent tautologous 
ought to prevent us from reading the words of the Act in their 
ordinary meaning. An argument was used by the Solicitor-General 
with regard to section 121, that if the judgment in the Court below 
was allowed to stand there would be great difficulty with regard to 
small bankruptcies. Even that argument did not impress me as 



COURT OP APPEAL. ^85 

perhaps the Solicitor-General thought it ought to do. I base mj i885. 
judgment entirely upon the one rule, that the sections are plain in j"^^^ 
their language, and there is nothing to take away from them their Parkbh an© 
ordinary meaning. I am of opinion, therefore, that the official Expaktb 
receiver had the power of sale, and that being so, he was entitled of'trapbT 
to deduct the 6 per cent. 

Baggallay, L. J. : 

I am of the same opinion. The property in this case was of 
the value of over 5,000Z., upon which the expenses came to about 
800/., of which SSOl. included the commission in dispute. 
Mr. Linklater, in his very able argument, has endeavoured to 
draw a distinction between the powers and duties of the official 
receiver, and the powers and duties of the trustee. The Bank- 
ruptcy Act provides in section 9 that " on the making of a receiving 
order an official receiver shall be thereby constituted receiver of the 
property of the debtor." But before a receiving order is made it 
may be important to constitute an official receiver for the protection 
of the estate, and so it is provided by section 10 that " the Court 
may, if it is shown to be necessai^ for the protection of the 
estate, at any time after the presentation of a bankruptcy petition, 
and before a receiving order is made, appoint the official receiver 
to be interim receiver of the property of the debtor, or of any part 
thereof, and direct him to take immediate possession thereof, or of 
any part thereof." Now note the difference between the language 
used in section 9 and that in section 10. In section 9 the title 
of the official receiver is not limited in any way, but in section 10 
he is to be interim receiver. The point is worthy of notice. Then 
section 20 provides for adjudication, and then we come to sections 
64 and 56 forming part of a series of sections headed '' Realisation 
of Property." Until a trustee is appointed *' The official receiver 
shall be the trustee for the purposes of the Act, and immediately on 
a debtor being adjudged bankrupt, the property of the bankrupt 
shall vest in the trustee." Who is this trustee ? It must be the 
official receiver in the majority of cases. It is plain — that the 
property of the bankrupt vests in the official receiver qu<i trustee* 
That opinion is made still stronger by sub-section (3) of section 54, 
which provides that ^' the property of the bankrupt shall pass from 
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1886. trustee to trustee, including under that term the official receiver 

IiTitB when he fills the office of trustee." It has been argued that that 

Parker and means when there is a vacancy. But why should it be limited to 

Ex PARTE that case ? In the view I have taken we have a complete chain of 

OP Trade, trustees. First, the official receiver until the creditors' trustee is 

appointed : then, the creditors' trustee : then, if a vacancy occurs, 

the official receiver again, until another appointment is made. 

Going on further, section 56 provides that the trustee may sell. 

The language of the section is large enough to cover all that the 

official receiver has done in this case. We have been referred to 

section 68, sub-section (3), and to section 70, sub- section 1 (g) ; 

. and great reliance has been placed on sub-section (2) of that section 

70 as limiting the powers of the official receiver. But that is when 

he is interim receiver, and in no way deals with his duties when he 

is acting as trustee. I am of opinion, therefore, that the appeal 

must be allowed. 

BowEN, L. J. : 

I quite agree. When we differ with the Court below, it is usual 
for each of us, out of respect to the judge below, to express our 
opinions separately. In the face of the detailed judgments which 
have been already given, however, I do not purpose to add anything 
further. 

Appeal allowed, 

Linklater : I am instructed to ask. for leave to appeal to ihe 
House of Lords. 

The Master of the Rolls : 

I should like to know what is the effect of our giving such leave. 

Linklater: The trustees would be personally liable for costs, 
with liberty to take them out of the estate. 

The Master of the Rolls : 

That is rather too fine a distinction for me. The estate would 
have to pay. I do not see why the creditors should pay in this 
estate for the benefit of future estates. I think leave to appeal 
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slionld only be given provided that you call a meeting of the i885. 
creditors and obtain their consent. is^i 

Pauker axd 
Parker, 

Linklater : Or the consent of the committee of inspection ? Ex parte 

The Board 
OF Trade. 

The Master of the Eolls: Most certainly not. You can 
only have leave to appeal if you call a meeting of the creditors^ and 
they give you leave and express their desire that you should appeal. 

Baogallat, L. J. : 

The amount really in dispute in this case is very small 

BowEN, L. J. : 

And you must not forget this, Mr. Linklater, that apart from 
what has been said to-day, in the present case the trustees adopted 
what the official receiver had done. 

Solicitors : The Solicitor to the Board of Trade for the Board of 

Trade. 
Linkl'xter and Son for the Trustee. 



In re WALLACE, Ex parte CAMPBELL and Others. cottrt op 

APPEAL. 
Bankruptcy Act, 1883, Section 18, svh-sectton (6) ; Section 28, siib-sections Bbpore the 

(3) and (4). Master of 

^ ^ ^ ^ THE Rolls, 

Refufcd of Court to approve Composition — Report of Official Receiver^ Evidence, j^ j ' 

BowEx, L.J. 
On a contention raised that although for the purposes of the discharge 1886. 

of a bankrupt under section 28 of the Bankruptcy Act, 1883, the report "-^--^ 
of the official receiver is primd facie evidence of the truth of the state- "^^^ °' 
ments therein contained, nevertheless for the purposes of the approval 
of a composition or scheme under section 18, sub-section (6) of the Act, 
Buch report is not made primd facie evidence, and that the registrar ought 
not to refuse to approve a composition without having the facts men- 
tioned in section 28, sub-section (3), proved by other evidence. 

Held : That the report of the official receiver is primd facie evidence 
for the purposes of section 18, sub-section (6), and that the same proof of 
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1885. ^^® ^'^^^ TeferL*ed to in sectioii 28, sul)-section (3), which is sufficient in the 

*-r-' case of the discharge of a liankrupt under that section would also be 

Iw *■ sufficient proof in the case of the approval of a composition or scheme 

^x p^kS under section 18, sub-section (6). 

Campbbll ^^f Brett, M. R— (1.) That in deciding as to the granting or refusing 

AXD Othbrs. the discharge of a bankrupt or the approval of a composition or scheme of 

arrangement the question whether the debtor has kept proper books is one 
of primary importance. 

(2.) That it is no ground to set aside the decision of the registrar 
refusing to approve a composition because a large majority of the creditors 
of a debtor are desirous of accepting it, but that the object of the Bank- 
ruptcy Act, 1883, being to prevent reckless debtors from escaping the 
consequences of their conduct by the payment of a nominal dividend, it 
is the duty of the Court to protect such creditors from themselves. 
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HIS was an appeal on behalf of the creditors of the debtor 
eJ. J. Wallace against an order of the Begistrar, whereby he had 
refused to approve a composition of Is, in the pound offered by the 
debtor and accepted by the said creditors under section 18 of the 
Bankruptcy Act, 1883. 

By sub-section (5) of section 18, " The Court shall, before ap- 
proving a composition or scheme, hear a report of the official 
receiver as to the terms of the composition or scheme, and as to the 
conduct of the debtor, and any objections which may be made by or 
on behalf of any creditor." 

And hy sub-section (6), ** If the Court is of opinion that the terms 
of the composition or scheme are not reasonable, or are not 
calculated to benefit the general body of creditors, or in any case in 
which the Court is required under this Act where the debtor is 
adjudged bankrupt to refuse his discharge, the Couii; shall, or if 
any such facts are proved as would under this Act justify the Court 
in refusing, qualifying, or suspending the debtor's discharge, [See 
Bankmptcy Act, 1888, section 28, sab'Sections (2) and (8)], the 
Court may, in its discretion, refuse to approve the composition or 
scheme." 

The debtor, J. J. Wallace, carried on business as a ship broker 
in Great St. Helen's, and a receiving order was made against him 
in the present bankruptcy in October, 1884. He had previously 
been bankrupt in the year 1877, however, and had also filed a 
liquidation petition in 1881, under which he had paid a very small 
sum. 
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WLen application was made to the Court to approve the com- i885. 

position of Is. in the pound which was now oflfered, the usual report j^^ ^^ 

of the official receiver was read in which three grounds of complaint ^^^^ 

were set out : (1) that the books of the debtor had not been Campbxll 

, - AND Others. 

properly kept ; (2) that he had before taken advantage of the bank- 
rupt laws; (8) that he had been guilty of extravagance in his 
living. 

Under these circumstances, the Registrar refused the necessaiy 
sanction of the Court, and from this decision the creditors, 
who were desirous of accepting the composition oflfered, now 
appealed. 

Herbert Reed for the appellant creditors : 

I appear for creditors to the extent of nearly 10,000i. The 
failure of the debtor is entirely attributable to the depreciation in 
the shipping trade, and also to three bad debts. This Is. is to be 
paid free from all deductions, and is clearly for the benefit of the 
creditors. There is the question, whether the report of the official 
receiver is evidence at all. It is true that by sub-section (4) of 
section 28 of the Act it is provided that, " For the purposes of 
this section the report of the official receiver shall be primu facie 
evidence of the statements therein contained," and looking at the 
wording of sub-section (6) of section 18, the report may also be 
evidence in the case of a composition. But if it were not for this 
the report would not be evidence. 

[Baggallay, L. J. : Sections 68 and 69, dealing with the status 
of the official receiver, and his duties as regards the debtor's con- 
duct, might have some application if there was any doubt.] 

[The Master of the Bolls : What were the assets and debts 
in this case ?] 

The assets are 740/. ; the debts amount to 14,000/. 

[The Master of the Eolls : Do you mean to say that the 
depreciation in ships has caused a fall from 14,000/. to 740/. ?] 
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Siditep Woolf for the debtor, followed. 

Muir Mackenzie for tlie official receiver, ima not called on. 



The Mabter of the Eollb (Brett) : 

"Whenever certain heads of complaint are made known to the 
registrar, he is entitled to exercise his discretion in refusing to 
approve a compoaition or scheme which has been submitted to him. 
It would require a very strong case to induce us to overrule that 
exercise of discretion. In this case certain grounds of complaint 
were set oat by the official receiver. By section 28, sub-section (4), 
the report of the official receiver is made evidence, and under 
section 18, sub-section (6), it is also evidence in the case of a 
composition. We certainly cannot say here that the registrar 
exercised his discretion wrongly. I, for my part, say distinctly, 
that the proper keeping of books is a matter of primary import- 
ance. A person is most reckless who does not keep proper books. 
It shows that the trader is utterly regardless of anyone but him- 
self. It is quite certain that a trader who does not keep books 
will sooner or later be bankrupt. In this case it is plain that the 
debtor drew out for his own purposes all the money he could 
possibly lay his hands on. He has been a reckless trader for 
years. He has failed three times. He failed first, I find, for 
13,0001. ; then for 10,0001. ; and now for 14,0001. lliese amounts 
speak for themselves. But it is said we ought to set aside the 
decision of the registrar, because the creditors desire it. Now that 
was one of the chief things which this new Act was to prevent. It 
is not generosity in the creditors to take a Is. in the pound, and I 
will not call it so. It is mere laziness. This Act was meant to 
prevent that. The registriu' must, in a case of this kind, act on 
his own responsibility, and protect lazy creditors in spite of them- 
selves. The registrar has acted perfectly rightly, and the appeal 
will be dismissed. 

BiQOALLAY, L. J. : I entirely agree. 

BowEK, L. J. : And I also. 
Appeal dismissed. 
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Muir Mackenzie : I ask that the official recelyer may have his isss. 
costs. T 

In &b 
Wallacb, 

£x PJLBTB 

The Master of the [Bolls : You will haye them out of the Campbell 

n ». ' AND OtHBBS. 

deposit. 

Solicitors : H. Bagot Harte for the creditors^ and also for the 

debtor. 
W. W. AJdridge for the official receiver. 



In re RYLEY, Ex parte the OFFICIAL RECEIVER. Beporb 

Ha. JusTicB 
Bankruptcy Ad, 1883, Section 9 and Section 121 ; County Court Rules, January ^ 9oI?* 

1884, Rules (1) and (2). ]r^ 



Drfaidt in Payment of Instalinent of Judgment Debt — Receiving Order — Arrest of 
Debtor — Faymeni under Protest — Claim of Official Receioer, 

On February 12th, 1885, a receiving order was made against the 
debtor, and on February 23rd, the summary admini8tr?.tion of his estate 
was ordered under section 121 of the Bankruptcy Act, 1883. 

On February 25th, while on his way to the office of the official 
receiver for the purpose of handing to that officer certain moneys which 
he had been ordered to pay over, the debtor was served by the serjeant- 
at-mace of the Mayor's Court with an order of commitment for having 
failed to pay an instalment of 2L 8«. 6d, due under a judgment previously 
obtained in that Court. 

This sum, in order to avoid arrest, the debtor paid under protest. On 
application made by the official receiver that it should be paid over to 
him. 

Held : That under section 9 of the Bankruptcy Act, 1883, the creditor 
lost the right to enforce the payment by arrest, and that the official receiver 
was entitled to the money. 



May 11. 



T 



HIS was an application on behalf of the official receiver for an 
order that the sum of 21. 8a. 6d., now in the hands of the Serjeant- 
at-mace of the Lord Mayor's Court, and paid to him by the debtor 
subsequently to the date of the receiving order should be paid over 
to the offioial receiver. 
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1885. On Febniaiy 12th last a receiving order was made against the 

Lv RrSTLEY ^®^^'' ^y^^lfy wl^o is the Registrar of the Whitechapel County 

Ex PABTB Court, and on FebruaiT 23rd an order was made for the summary 

THE OrFiaAL ... 

Recbitek. administration of his estate under section 121 of the Bankruptcy 
Act, 1883. 

In the course of the proceedings the debtor applied to the official 
receiver for an allowance out of his assets, but before consenting ^to 
the application the official receiver required him to pay over so 
much of his salary as registrar as was then due. 

On February 25th the debtor was accordingly on his way to the 
office of the official receiver for this puii)ose when he was arrested 
by the serjeant-at-mace of the Mayor's Court, and served with an 
order of commitment, he having failed to pay an instalment of 
2Z. 8«. 6rf. due to Messrs. -1. Jones it- Co, (Liinited) under a judg- 
ment previously obtained by them against him in that Court. 

The debtor immediately informed the serjeant-at-mace that the 
receiving order had been made, but that officer nevertheless 
required payment, and to avoid imprisonment the debtor paid the 
amount mider protect. 

The official receiver subsequently applied to the serjeant-at- 
mace to hand over the money, but this request was refused and an 
application made by Messrs. Joiies li- Co., the creditors who had 
issued the process, to the judge of the Mayor's Court for an order 
authorising payment to them was adjourned in order that the 
matter might now be brought to the notice of the Bankruptcy 
Court. 

Mmr Mackenzie for the official receiver. 

After the receiving order was made section 9 of the Bankruptcy 
Act, 1883, applied, and the creditor had no right to enforce process 
on the execution of the debt. Section 9 provides that " On the 
making of a receiving order an official receiver shall be thereby 
constituted receiver of the property of the debtor, and thereafter, 
except as directed by this Act, no creditor to whom the debtor is 
indebted in respect of any debt provable in bankruptcy shall have 
any remedy against the property or person of the debtor in respect 
of the debt, or shall commence any action or other legal proceedings 
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unless Tvith the leave of the Court and on such terms as the Court 1335^ 
may impose." In the case of Cobham v. Dalton (L. R. 10 Ch. , "^ 
App. 655 ; 44 L. J. Ch. 702), it was held that " a debtor who is Ex pabte 
liable to be arrested under the Debtors Act, 1869, b. 4, is pro- Rbcbiver. 
tected from arrest by the Bankruptcy Act, 1869, s. 12, during 
the pendency of his bankruptcy or liquidation by arrangement." 
(Counsel also referred to the judgment of Mellibh, L. J., in the 
above case : and to the case of Ijees v. Newton, 85 I-. J. C. P. 285.) 
The arrest of the serjeant-at-mace was in the nature of an execu- 
tion. The money paid to him really belonged to the creditors, and 
tlie official receiver is entitled to have it handed over to him. 

J. Tucker (solicitor) for Messrs. Jones & Co. 

There was nothing to show that this money was the property of 
the debtor. It was not ear-marked. 

[Cave, J. : If a man has money in his pocket, primd facie it 
belongs to him.] 

Then the debtor paid the money in order to purge the contempt 
of which he had been guilty m disobeying the order of the Court. 
The debt was not an ordinary one due from the debtor. 

Cave, J. : 

I am of opinion that section 9 of the Bankruptcy Act, 1888, and Judgment, 
the case of Cobham v. Dalton apply in this case, and that the 
creditor lost by section 9 his right to enforce the payment by arrest. 
I am clearly of opinion that this is the true construction of the Act, 
and that opinion is borne out by the County Court Bules of 
January, 1884. By those rules " (1) Where a judgment-debtor 
shall upon the return day of a judgment summons satisfy the Court 
that a recei^'ing order has been made for the protection of his estate, 
or that he has been adjudicated a bankrupt, and that the debt was 
provable in the bankruptcy, or that in respect of the debt, resolutions 
have been duly registered under the 125th or 126th sections of the 
Bankruptcy Act, 1869, or that an order has been made for the ad- 
ministration of his estate under section 122 of the Bankruptcy Act, 
1888, no order of commitment shall be made.'' That does tend to 
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1886. show that the order of commitment is not a process for contempt of 
Iw rbRyley C^^^ ^^ * punishment, but simply the means of enforcing payment 

™VFnciAL ^' ^^^ ^^^^' ^^^ " (^^ Where a judgment debtor shall after the 
Bbceiyek. making of an order of commitment against him, file in the Court 
in which the order was made, an affidavit according to the form in 
the appendix, stating that a receiving order has been made for the 
protection of his estate, or that he has been adjudicated a bankrupt, 
and that the debt was provable in the bankruptcy, or that in respect 
of the judgment debt resolutions have been duly registered under 
either of the before-mentioned sections of the Bankruptcy Act, 
1869, or that an order for the administration of his estate has been 
made under section 122 of the Bankruptcy Act, 1888, annexing to 
such affidavit in such last-mentioned case a certificate of the 
registrar of the Court in which such last-mentioned order shall 
have been so made, and shall forthwith, upon such affidavit being 
so filed, give notice to the judgment creditor of the filing thereof, 
such order of commitment shall not issue, but if issued and not 
executed, it shall be recalled." I am of opinion, therefore, that 
the official receiver is entitled to the order asked for with costs* 
Order accordingly. 

Solicitors : The Solicitor to the Board of Trade for the official 

receiver. 
J. Tucker for Messrs. Jones & Co. 

Cases referred to or relied upon : — 

Cobkam v. Dalton, L. R. 10 Ch. App. 655 ; 44 L. J. Ch. 702, 
Lees V. Newton, 85 L. J. C. P. 285. 
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FBACnCE. 

THE QUEEN v. THE REGISTRAR OF THE GREENWICH «>S?I?^ 

APPEAL. 

COUNTY COURT. b.pobb tm 

Master of 
Bankruptcy Act, 1883, Section 17, 8i(h-section (4), the Rolls, 

Bagoallat, 

PMic Examination — Solicitor representing Creditor — AuHiority in Writing, ^ L.J., 

BOWEN, L.J., 

Held': That the provisions of section 17, sub-section (4) of the Bank- ,^\ 
raptcy Act, 1883, hj which at the public examination of a debtor " any jfat/ 13, 
creditor who has tendered a proof, or his representative authorised in 
writing niay question the debtor concerning his affairs and the causes of 
his failure," apply to a solicitor representing a creditor who has tendered 
a proof, and that such solicitor before being permitted to examine a 
debtor at his public examination must produce, if so re<^uested, his written 
authority from such creditor. 

In re Landrock (see ante. Volume I., page 21) overruled. 



T 



HIS was an appeal from a decision of a Divisional Court 
consisting of Mr. Justice Grove and Mr. Justice Hawkins, and 
raised the important question whether or not under the Bankruptcy 
Act, 1888, a County Court Registrar sitting in bankruptcy has a 
right to refuse to permit a solicitor on behalf of a creditor to 
examine a debtor at a public examination without producing his 
written authority. 

Section 17, sub-section (4) of the Bankruptcy Act, 1888, provides 
that " Any creditor who has tendered a proof, or his representative 
authorised in writing, may question the debtor concerning his affairs 
and the causes of his failure." 

In the present case the registrar of the Greenwich County Court 
had refused to allow a solicitor who appeared on behalf of certain 
creditors to question a debtor at his public examination unless he 
produced an authority in writing to do so. 

The solicitor and the Incorporated Law Society thereupon applied 
to a Divisional Court under the 19 & 20 Vict. c. 108, s. 43, for an 
order directing the registrar to allow the solicitor to question the 
debtor, but this application was refused. 

From this decision the soUcitor and the Incorporated Law Society 
now appealed. 

R. T. Reid, Q.C. (Linklater with him), for the appellants. 

A creditor has a perfect right to be represented by counsel or a 



176 



BANKEUPICY EEPORTS. 



V. Thb 
Reoisthar 

OP THE 

Greenwich 
County 
Court. 



1886. solicitor. The intention of section 17, sub-section (4) of the Bank- 
The^Queen ^^P^^y ^^^9 1883, is to allow a creditor to authorise in writing some 
person other than counsel or solicitor to represent him at the public 
examination of a debtor. It does not apply to the case of a soli- 
citor. In the case of In re Landrock (see ante, Volume I., p. 21), 
Mr. Registrar Hazlitt held " That a solicitor appearing for a 
creditor at the public examination of a bankrupt, for the purpose of 
examining the bankrupt as to his affairs, need not be authorised in 
writing." Moreover section 151 of the Act which provides that 
** Nothing in this Act, or in any transfer of jurisdiction effected 
thereby, shall take away or affect any right of audience that any 
person may have had at the commencement of this Act, and all 
solicitors or other persons who had the right of audience before 
the Chief Judge in Bankruptcy shall have the like right of audience 
in bankruptcy matters in the High Court," shows that the object 
of the Act is to preserve the right of audience. The solicitor here 
was acting as an advocate, and was therefore entitled to audience. 



Jadgment. 



The Master of the Eolls (Brett) : 

Li this case the registrar of a County Court sitting in bank- 
ruptcy declined to hear a solicitor who desired under section 17, 
sub-section (4) of the Bankruptcy Act, 1888, to question a debtor 
at his public examination concerning his affairs, unless the solicitor 
produced an authority in writing from the creditor, which he 
declined to do. It is said that the Court ought to direct the 
registrar to allow the solicitor to examine the debtor without pro- 
ducing an authority in WTiting upon the ground that section 17, 
sub-section (4), does not apply to solicitors. Now it appears to me 
that there are two objections to granting the application in the 
present case. (1.) Because the solicitor is not the person who can 
make such an application under section 43 of the 19 & 20 Yict. 
c. 108 ; and (2), even supposing that the solicitor could make the 
application the true construction of section 17, sub-section (4) of 
the Bankruptcy Act, 1888, is that it includes a solicitor, so that 
the registrar was justified in what he did. As to the first objection, 
I am of opinion that section 48 of the 19 & 20 Vict. c. 108, does 
not apply to solicitors. In this case, if the registrar was wrong in 
refusing to give audience to the solicitor, the proper person to 
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complain was the creditor himself. The word ''party'' in that i885. 
section means a litigant in the Court, and a creditor or a person thb^ebn 
assuming to be a creditor is a litigant within the meaning of the _ ^' ^^" 
section. But a larger view may be taken. It may be said that the of thb 
solicitor here was not applying only on his own behalf, but as the County 
representatiTe of the whole body of solicitors, and that therefore 
the registrar in refusing him a right of audience had refascd to the 
whole body of solicitors a right to which it was entitled, so that the 
Court for the protection of its officers should hear the application. 
That is one way of stating the question raised as to section 43, 
which, howeyer, it is not necessary to determine because the 
registrar was in my opinion right in the yiew he took. As to the 
second objection, which depends upon the construction to be put 
upon sub-section 4 of section 17 of the Bankruptcy Act, 1883, the 
question is whether a solicitor who appears when and for the pur- 
pose for which this solicitor appeared is a representatiye who must 
be " authorized in writing " within the meaning of the sub-section. 
The section does not apply to counsel, for he can only act in Court ; 
he has the whole conduct of the case and can act even against the 
instructions of his client. A counsel therefore is not the repre- 
sentative of his client, and does not require any authority in 
writing. But the normal character of a solicitor is to act both 
in and out of Court for his client ; he is therefore in ordinary and 
by legal language the representative of his client, and coming 
within the very words of sub-section 4 of section 17 must be 
" authorized in writing." He must therefore submit to that which 
is no indignity at all, and must produce his authority in writing if 
requested to do so. If he does not produce it when requested, he 
cannot at that meeting represent the creditor. It is a matter for 
the registrar to consider whether he will ask all solicitors or any 
particular solicitor in any particular case to produce the written 
authority, but there is not the smallest indignity in having to 
submit to the section. I think the case comes within the sub- 
section, and even supposing we had power to hear the application 
our decision must in either view be against the applicants. 

Baogallay, L. J. : 

I am of the same opinion. A debtor against whom a receiving 

m.b. — VOIi. II. N 
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1665. order has been made is bound, under section 16^ to submit a state- 

Thb^sbn ^^^*' ^^ ^^^ afifairs to the official receiver. Then section 17 makes 

V. Thb provision for the public examination of the debtor, and there are 

jiBOiSTUAB , , 

OF THB various species of questionings to which he may be subjected. 
County namely, as to his conduct, dealings, and property. I think the 
CouBT. absence of any reference in subsection (4) of section 17, as to the 
employment of counsel or solicitors, when we find it in subsec- 
tion (5), has a bearing upon the question before us. I think, apart 
from any consideration of solicitor or counsel, that the subsection 
has reference to the creditor himself, or his representative autho- 
rised in writing, who is to question the debtor. The solicitor here 
comes within the provisions of the subsection, and the mere fact of 
his being a solicitor does not entitle him to question the debtor, 
unless he has been authorised in writing to do so by a creditor who 
has tendered a proof. 

BowEN, L. J. : 

I am of the same opinion, and I quite agree with the view taken 
as to the construction of section 17, subsection (4). 

Appeal dismissed. 

Solicitor : JS. W. Williamson for the appellants. 

Case relied upon : — 

In re Landrock. See anfe, Volume I., page 21. 
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In re LINTON, Ex pabte LINTON. court op 

APPEAL, 
Bankruptcy Ad, 18S3, SectwnZ7^29 <h 30 Vict c. ^'2— Debtors Act, 1869, Bbfobb the 

Section 6. Mastbb op 

. THB Rolls, 

Proof— Ord^ j>f Divorce Court for Payment of Monthly or Weekly Alitmny — Baoo^lay, 

" Debt or Liability:' Bowen. L. J. 

1885. 
Held : That where an order is made by the Divorce Court for the future ^—r-' 

payment of alimony by a husband under the statute 29 & 30 Vict. c. 32, -^fay 16 & 22. 
a. 1, such payments are not capable of valuation and cannot therefore be 
proved for in the event of the hjisband being adjudicated bankrupt, but 
such husband is liable to continue the payments notwithstanding the 
bankruptcy. 



T 



HIS was an an appeal from a decision of Mr. Justice Cave, and 
raised the important question whether future payments of monthly 
or weekly alimony ordered by the Divorce Court under the provi- 
sions of the statute 29 & 80 Vict. c. 82, to be paid by a husband 
to his wife, are provable in the bankruptcy of the husband, thereby, 
in fact, discharging such husband^ by his bankruptcy, from his 
obligation to make the payments. 

In the present case, on February 15th, 1883, an order was made 
against John Pierson Linton by the Divorce Court, for alimony for 
his wife Helen Linton, at the rate of 12. 158. a week, payable 
monthly. 

These payments, after being kept up for a short time, got into 
arrear, and eventually Linton presented his own petition, and on 
May 16th, 1884, was adjudicated bankrupt. 

Helen Linton, the wife, duly proved in the bankruptcy for the 
arrears of alimony due to her at the date of the adjudication. 

No more payments were made by the husband, J. P. Linton^ 
however, and the wife in consequence took out a judgment sum- 
mons in respect of 70Z. arrears of alimony, which had accrued due 
since the adjudication. 

The case came on for hearing before Mr. Justice Cave on March 
14th last, when it was objected on behalf of the husband that the 
payments of alimony future at the date of the receiving order were 
a '' debt or liability," which was made provable in the bankruptcy 

N 2 
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1885. by section 37 of the Bankruptcy Act, 1883, and that the wife had 
Inbb consequently no other remedy in respect of them. 
Linton, The learned Judoje, howeyer, decided that the future payments 

Ex PA&TE 

Linton, were not provable in the bankruptcy, and he made an order direct- 
ing the husband, John Pier son Linton ^ to pay the sum of 12Z. a 
month to the wdfe until the arrears were cleared oflf, after which 
payment might again be made at the rate of 1/. 15s. weekly, as 
originally ordered. 

From this decision the husband, J. P. Linton, now appealed. 

E. Cooper Willis, Q.C. (F. C. Willis with him) for Linton. 

I say that the alimony is provable. Section 37 of the Bank- 
ruptcy Act, 1888, w^hich deals ^ith the description of debts 
provable in bankruptcy provides " (1) Demands in the nature of 
unliquidated damages arising otherwise than by reason of a contract, 
promise, or breach of trust, shall not be provable in bankruptcy ; 
(2) A person having notice of any act of bankruptcy available 
against the debtor shall not prove under the order for any debt or 
liability contracted by the debtor subsequently to the date of his 
so having notice ; (3) Save as aforesaid, all debts and liabilities, 
present or future, certain or contingent, to which the debtor is 
subject at the date of the receiving order, or to which he may 
become subject before his discharge by reason of any obligation in- 
curred before the date of the receiving order, shall be deemed to be 
debts provable in bankruptcy.'* Then section 9 says " (1) On the 
making of a receiving order an ofiBcial receiver shall be thereby 
constituted receiver of the property of the debtor, and thereafter, 
except as directed by this Act, no creditor to whom the debtor is 
indebted in respect of any debt provable in bankruptcy shall have 
any remedy against the property or person of the debtor in respect 
of the debt, or shall commence any action or other legal proceedings 
unless with the leave of the Court and on such terms as the Court 
may impose." 

[The Master of the Rolls : What is the liability here ? It is 
an order of the Court. Who is the man liable to except to the 
Court?] 

There is a creditor for this debt : Mrs. Linton. 
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[BowEN, L. J. : The agreement could not have been enforced i885. 
without an order of the Court. It became operative by becoming j'Jp^ 
an order of the Court.] Linton, 

.Ex PARTB 

The intention of the Banki*uptcy Act was that all liabilities Linton. 
except damages for tort should be removed by the bankruptcy. 

[BowEN, L. J. : Does not a liability under section 87 mean a 
liability to some person and not to the Court ? ] 

They have taken out a summons against us for disobedience of 
the order of the High Court. 

[The Master of the Eolls : It is not for disobedience at all. 
It is for not paying what you could and ought to have paid.] 

Then they have no right against us under section 9 other than 
in the manner directed by the Act. 

Yate Lee for Mrs. Linton : 

This man is a solicitor. He is acting as a managing clerk. He 
has an income of 300/. or 4001. a-year. His assets are set down as 
nil. He has valued this alimony at 1700/. He made himself 
bankrupt and says the alimony must be proved for and then I am 
free. The liability to pay is clearly within section 5 of the Debtors 
Act, 1869. It was a proper case in which to take out a summons 
under the Debtors Act. This is not a debt within sub- section (8) of 
section 37 of the Bankruptcy Act, 1883, which provides that 
** * Liability ' shall for the purposes of this Act include any com- 
pensation for work or labour done, any obligation or possibility of 
an obligation to pay money or money's worth on the breach of any 
express or implied covenant, contract, agreement, or undertaking, 
whether the breach does or does not occur, or is or is not likely to 
occur or capable of occurring before the discharge of the debtor, 
and generally it shall include any express or implied engagement, 
agreement, or undertaking, to pay, or capable of resulting in the 
payment of money, or money's worth, whether the payment is, as 
respects amount fixed or unliquidated ; as respects time, present 
or future, certain or dependent on any one contingency or on two 
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1885. 

In ri 
Linton, 

Ex PARTE 

Linton. 



or more contingencies ; as to mode of valuation capable of being 
ascertained by fixed rules, or as matter of opinion." Now 
alimony is a right to receive a certain sum of money which may be 
increased or diminished according to the man's means. In the 
case of Prescott v. Prescott (20 L. T. N. S. 831), it was held that 
" an order for permanent alimony made until further order under 
the terms of the 29 Vict. c. 85, s. 1, is not an annuity which can 
be valued and proved in bankruptcy." That principle still applies, 
for in the case of In re Robinson (L. R. 27 Ch. Div. 160) Lord 
Justice LiNDLEY said "... and Prescott v. Prescott (20 L. T. 
831) shews that a claim to alimony is not provable in the husband's 
bankruptcy." 



Judgment. 



May 22nd. 

The Master of the Rolls (Brett) : 

In this case an order was made under the statute 29 & 80 Vict, 
c. 82 by the Divorce Court upon the bankrupt to pay weekly 
alimony to his wife. It seems from the first moment that thd 
order was made this man set his mind to disobey it. Although he 
had ample means to pay, first, he gets into arrear ; then he files 
his own petition in bankruptcy ; then, after adjudication has taken 
place, he says the alimony in the future must bo proved for. Upon 
that a summons is issued, and the question has arisen whether 
this alimony which would become due after his bankruptcy, this 
man can get rid of paying by a self-imposed bankruptcy. Any 
conduct more disgraceful than this I cannot think of. But, never-* 
theless, the trick might be successful. Let us- consider if it can be 
successful. The alimony is given under the statute 29 & 30 Vict, 
c. 32, which is an Act further to amend the procedure and powers 
of the Court for Divorce and Matrimonial Causes, and provides in 
section 1 that, ** In every such case it shall be lawful for the Court 
to make an order on the husband for payment to the wife during 
their joint lives of such monthly or weekly sums for her maintenance 
and support as the Court may think reasonable : provided always, 
that if the husband shall afterwards from any cause become unable 
to make such payments it shall be lawful for the Court to discharge 
or modify the order, or temporarily to suspend the same as to the 



. OOITRT OF APPEAL. 183 

whole or any part of the money so ordered to be paid, and again to X885. 
revive the same order wholly or in part, as to the Court may seem j^^ 
fit." What the statute hits at is a case where a person has no J'Inton, 

\n, . Ex PARTE 

property, bat is earning an ample livelihood. The Court is not LnrroK. 
empowered to impose a lump sum, only a weekly or monthly pay- 
ment, and there is also the power, if circumstances alter, to make 
the man pay less, and, I hope, more. It is only necessary to look 
at the Act to see what kind of alimony it is. Now we come to the 
bankruptcy. What becomes of the man's personal earnings ? 
They do not go to his creditors, but he keeps them himself. He 
is precisely as well able to pay the alimony after the bankruptcy as 
he would be before it. I speak of the future instalments becoming 
due after the bankruptcy, and which the creditors would get no 
advantage from, but which the bankrupt would put into his own 
pocket. It would be extraordinary if any person were allowed to 
do such a thing as this. It is said that these future instalments 
can be proved in bankruptcy, and the reason given for that is, that 
they can be valued. But they are not an annuity. There is a 
question whether, when an order is thus made under the statute, 
the bankruptcy law would allow it to be valued. Besides, it cannot 
be valued. It is not intended that such an order should be interfered 
with by the bankruptcy law. It is not within the bankruptcy, and 
is not affected by it. I am clearly of opinion that this appeal wholly 
and righteously fails, and that a man cannot evade this liability by 
making himself bankrupt. 

BagoallaY) L. J. : 

I am of the same opinion. The question is whether alimony 
accruing due or which would accrue due subsequently to the 
bankruptcy can be proved for in the bankruptcy. I am clearly of 
opinion that it cannot. The amount might be from time to time 
varied. It might be increased. There is no means whatever of 
putting any value upon it. The case is very different for alimony 
accrued due and not paid previous to adjudication. 

BowEN, L. J. : 

I am of the same opinion. The question is whether the bank* 
rupt is whitewashed from keeping his wife from year to year by the 
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Bankruptcy Act, and can compel her to prove at once for the 
alimony which has been ordered, and starve. It would be most 
unrighteous to suppose any such thing. The liability to be proved 
for, must be a liability capable of being estimated in some way or 
other, and this liability to pay alimony is not. 

Appeal dismissed tcith costs* 

Solicitor : W. G. Place, for the appellant husband. 
Field, Roscoe dk Co., for the wife. 

Cases relied upon and referred to : — 
Prescott V. Prescott, 20 L. T. N. S. 831. 
In re Robinson, L. R. 27 Ch. Div. 160. 
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In re HEWITT, Ex parte HEWITT. 

Baiih-wj^cy Act, 1883, Sections 27 d- l^i^ Bankruptcy Rules, 1883, Rule 58— 
RtiUs of Supreme CouH, 1883, Order XXXVIL, Rule 5. 

Administratian in Bankruptcy of Estate of Persoii dying Insolvent — Power to 

Examine Witnesses. 

Where an order of commitment was made against the ivddow and son 
of a deceased debtor whose estate was being administered in banlcroptcj 
imder the provisions of section 125 of the Bankruptcy Act, 1883, on the 
^Toimd that they had refused to comply with an order of the County 
Court directing them to attend for the purpose of being examined with 
regard to the estate of such deceased debtor under section 27 of the Act 

HeM : That section 27 of the Bankniptcy Act, 1883, does not apply to 
section 125 of the Act : that the powers under Order XXXVIL, Rule 5 of 
the Supreme Court Rules, 1883, as to the examination of witnesses only 
exist where some litigation is in progress : and that nde 58 of the Bank- 
ruptcy Rules, 1883, does not give any such power as was sought for in the 
present case. 
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HIS wfts an appeal from an order of the learned judge of the 
Dewsbnry County Court, and raised an important question as to the 
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powers of the Court to order the examination of witnesses under i885, 
section 27 of the Bankruptcy Act, 1883, for the purposes of the j'JTrb 
discovery of property, in the administration of the estate of ^"^^^ 
a deceased insolvent under the provisions of section 125 of the Hewitt. 
Act. 

Section 27 of the Bankruptcy Act, 1883, provides that " (1) The 
Court may, on the application of the ofi&cial receiver or trustee, at 
any time after a receiving order has been made against a debtor, 
summon before it the debtor or his wife, or any person known or 
suspected to have in his j>ossession any of the estate or eflfects 
belonging to the debtor, or supposed to be indebted to the debtor, 
or any person whom the Court may deem capable of giving informa- 
tion respecting the debtor, his dealings or property, and the Court 
may require any such person to produce any documents in his 
custody or power relating to the debtor, his dealings or property. 
(2) If any person so summoned after having been tendered a 
reasonable sum, refuses to come before the Court at the time 
appointed, or refuses to produce any such document, having no 
lawful impediment made known to the Court at the time of its 
sitting and allowed by it, the Court may, by wan-ant, cause him 
to be apprehended and brought up for examination. (3) The Court 
may examine on oath, either by word of mouth or by written 
interrogatories, any person so brought before it concerning the 
debtor, his dealings or property." 

Section 125 of the Act contains provisions for the administra- 
tion in bankruptcy of the estate of a person dying insolvent, and 
one Richard Hewitt having died insolvent, an order for the ad- 
ministration of his estate in bankruptcy under the section was 
made in the Dewsbury County Com-t. 

An application was subsequently made and an order obtained by 
the oflScial receiver upon Hannah Hewitt, the widow, and Walter 
Hewitt, the son of the deceased debtor, calling upon them to appear 
for examination with regard to the estate. 

This order was not complied with, however, and an order of com- 
mitment was in consequence made by the County Court judge 
against both these persons. 

From this order Hannah Hewitt and Walter Hewitt now 
appealed. 
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J5g6. Herbert Reed for the appellants. 

Iirwi The County Court Judge had no power to compel the attendance 

Sx PARn ^^ either of these persons as witness, and the order of commitment 
is therefore wrong. The real question is whether Section 27 of the 
Bankruptcy Act, 1883, applies to cases in which the estate of a 
deceased debtor is being administered in bankruptcy. I submit 
that it does not, and it is clear that it does not from the words of 
the section itself. The section begins ** The Court may, on the 
application of the official receiver or trustee, at any time after 
a receiving order has been made against a debtor, summon, &c." 
It says distinctly " at any time after a receiving order has been 
made." But an order for the administration of the estate of a 
deceased insolvent is not a receiving order. There is nothing 
in the Act to show that it shall be treated as such. The County 
Court Judge in making the order for examination relied also on 
Rule 68 of the Bankruptcy Rules, 1888, which provides that " The 
Court may, in any matter where it shall appear necessary for the 
purposes of justice, make an order for the examination upon oath 
before the Court or any officer of the Court, or any other person 
and at any place, of any witness or person, and may empower any 
party to any such matter to give such deposition in evidence therein 
on such terms, if any, as the Court may direct." But the learned 
County Court Judge had no power in this case to act under that 
rule, nor has the Court a general power of summoning witnesses 
under Order XXXVII., rule 5 of the Rules of the Supreme Court, 
1883, unless there is a matter pending and some litigation is 
ac'tuall}' in progress. (Counsel referred to Warner v. Mosses, L. 
R. 16, Ch. Div. 100 ; 43 L. T. N. S. 201 ; Ex parte Willey, In re 
Wright, L. R. 23 Ch. Div. 118 ; 52 L. J. Ch. 546 ; 48 L. T. N. S, 
880.) 

Muir Mackenzie for the official receiver : 

For all practical purposes the proceedings in the administration 
in bankruptcy of the estate of a deceased debtor are proceedings in 
bankruptcy. An administration order in a case where the debtor 
is dead is exactly the same as a receiving order where the debtor 
is alive. But, in addition to the powers under the Bankruptcy 
Act, 1888, I submit that the Court could order the examination of 
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the witnesses under Order XXXVII., rule 6, of the Rules of the 1886. 
Supreme Court. The present case is one of importance, and may i^^ 
be regarded as a test case. Hewitt, 

° Ex FAKTB 

Hewitt. 

Cave, J. : 

In this case an order was made, under section 125 of the Bank- Jadgment. 
ruptcy Act, 1888, for the administration in bankruptcy of the 
estate of Richard Hexoitty who was dead. The official receiver sub* 
sequently applied to the County Court judge, and obtained an 
order directing the attendance for examination- of the widow and 
son of the deceased, and upon their non-compliance with that 
order, an order of commitment was made against them. The 
question is, whether the County Court judge had any jurisdiction 
to make the order requiring the attendance of the appellants. The 
order was made under rule 58 of the Bankruptcy Rules, 1883, that 
being the rule which the County Court judge considered applicable 
to the case, and it runs thus, " The Court may, in any matter 
where it shall appear necessary for the purposes of justice, make 
an order for the examination upon oath before the Court or any 
officer of the Court, or any other person, and at any place, of any 
witness or person, and may empower any party to any such 
matter to give such deposition in evidence therein on such terms 
(if any) as the Court may direct." This rule substantially 
corresponds to Order XXXVII., rule 5, of the Rules of the 
Supreme Court, 1888, and it is contended that this rule empowers 
the Court to compel any person to attend even at a time when 
there may be no litigation in progress. I am of opinion that 
rule 58 has no such operation. A survey of Order XXXVII. will 
be of assistance in interpreting the meaning of the rule. In the 
first place it provides that witnesses are to be examined viva vocCy 
unless it is otherwise ordered, and it is impossible to read this 
order without seeing that it applies merely to the examination of 
witnesses in matters in which litigation is in progress between con- 
testing parties. This becomes conspicuously clear upon a reference 
to that part of the order which relates to the perpetuation of testi- 
mony, and especially upon reference to rule 37, which provides 
that ^' witnesses shall not be examined to perpetuate testimony 
unless an action has been commenced for the purpose." In the 
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1885. case of Warner v. Mosses (L. R. 16 Ch. Div. 100), Jessel, M.R., 
In be ^^ commenting upon the rule in question, says that it is general in 
:S"p^rt' ^^^s, but that, in regard to the provisions of an Act of Parliament, 
Uewitt. the practice which the Act was intended to meet must be taken into 
account. ** I do not,*' he said, " intend to cut down the generality 
of its terms, but it is confined to cases in which it appears necessary 
for the purposes of justice." Also later on he says, " I am not 
aware of any case in which it can be necessary for the purposes of 
justice that witnesses should be examined ex parte,'' I am of 
opinion, therefore, that this is not a power which can be exercised 
under Order XXXVII., rule 5. The case of Ex parte Willey, In 
re Wright (L. R. 23 Ch. Div. 118), was a case under the Bank- 
ruptcy Act, 1869, and it was there held that section 96 of that Act 
had no application to composition proceedings. Here the question 
arises with regard to section 27 of the Bankruptcy Act, 1888. 
Section 125 of the Act contains certain provisions which apply, 
with modifications, to a portion of the Act only ; but it does not 
apply to section 27 either expressly or by implication. I do not 
say that it might not be convenient, in cases coming under section 
125, that the official receiver should have the powers granted by 
section 27. We have to see, however, not that it might be con- 
venient, but that the legislature has given these powers to the 
official receiver. In my opinion the legislature has not done so, 
and the order of the County Court judge must, therefore, be set 
aside. 

Wills, J. : I am of the same opinion. 
Ap2>eal allowed with costs. 

Solicitors : Jaqnes, Leyton tO Jaques for the appellants. 

The Solicitor to the Board of Trade for the official 
receiver. 

Cases relied upon and referred to : — 

Warner v. Mosses, L. R. 16 Ch. Div. 100 ; 43 L. T. N. S. 201. 
Ex parte Willey, In re Wripht, 23 Ch. Div. 118 ; 52 L. J. Ch. 
546 ; 48 L. T. N. S. 880. 
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In re STOCKTON and SABISTAN, Ex parte GIBSON. 

Bankruptcy Acty ISS^jSeclion 121 — Bankruptcy rulesy 1883, rufe 199 j sub-section (6). 



DIVISIONAL 
COURT. 

Before 

Cave, J., 

and 



Small Bankruptcy — Preliminary objection — Leave to appeal not 
obtained when notice of appeal given and served — Leave obtained after- {rs^ 
wards. 



T 



HIS was an appeal against an order of the leamed judge of the 
Liverpool County Court, made on March 11th last, hy which it was 
declared that a certain deed hearing date April 23rd, 1884, was 
fraudulent and void and of none effect as against the official receiver 
as trustee. 

Yate Lee for the appellant Gihson. 

E. Cooper Willis, Q.C. (MacConkey with him), for the re- 
spondent. 

E. Cooper Willis, Q.C, : 

I have a preliminary objection. This was a small bankruptcy 
under section 121 of the Bankruptcy Act, 1883. With regard to 
the special procedure provided for small bankruptcies, rule 199, 
sub-section (5), of the Bankruptcy Rules, 1883, requires that ** No 
appeal shall lie from any order of the Court, except by leave of the 
Court." In the case of In re Dale, Ex parte Dale (see ante, 
Volume n., page 92), it was recently decided by your Lordships that 
that rule is not ultra vires, and it is essential that such leave should 
be obtained. There is this peculiarity in the present case. The 
order now appealed from was made on March 11th last. Notice of 
appeal was given on March 28th, and served on March 31st. That 
was all within time. But no leave of the Court had then been 
obtained. When this was discovered, however, so long afterwards 
as April 18th the appellant went to the Court and asked that the 
necessary leave might be given. The leamed County Court judge 
gave it, but gave it in these words, ** So far as I have power, I will 
now grant you leave.*' Now I submit that a person is bound to 
get leave to enter an appeal, he cannot afterwards go and get the 
necessary leave. 
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May 20. 
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1886. Yatc Lee : 

In RB Ab a matter of fact we were wholly ignorant that the bankruptcy 

Sabistan^ was one under section 121. As soon as we did know that we went 

Ex PAKTB Q^^ gQij ^]^Q required leave. 



Gibson. 



Cave, J. : 

The leave appears to have been given. That being so, we do 
not think it advisable in the present case to refuse to hear the 
appeal. 

Wills, J., concurred. 

The case was then proceeded with. 

Solicitors : T. Cray for JET. Davers, Liverpool, for the appellant. 
Parkinson d Hess for the respondent. 

Case referred to : — 

In re Dale, Ex parte Dale (see ante, Volume 11., page 92). 
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In re MILNER, Ex parte MILNER. 

Bankruptcy Act, 1883, section 4, mb-Bfction 1 (g). 

Bankruptcy Notice — Covipositimi arrangement — Creditors preferred as induci>- 

ment to sign deed, 

Whei'e a debtor against whom no proceedings in bankruptcy had been 
taken entered into an arrangement with his creditors by which he agreed 
to pay 10«. in the pound within six years to any creditors signing the deed 
of arrangement and the creditors covenanted by the said deed not to sue 
the debtor, or to enforce any judgment already obtained, and to for^o all 
their claims on him if the provisions of the deed were carried out : which 
deed was signed by a creditor who had previously obtained a final judg- 
ment against the debtor : and after such creditor had signed three other 
creditors signed the deed, who it was subsequently discovered, had received 
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from tLe debtor's brother, with the knowledge of the debtor, certain other i88fi. 

payments over and above the 10s. in tlie pound secured by the deed. ^— r— ' 

Held : That the principle laid down in the case of Dauglish y,-Tennent ^^ *' 

(L. R. 2 Q. B. 49) applies to all composition deeds whether imder a statute jj^ parte 

or not: that it is an implied condition in all such deeds that all the creditors Milkeu. 
shall come into the arrangement on perfectly equal terms : and that the 
order of the registrar refusing to set aside a bankruptcy notice served 
upon the debtor by the creditor who had obtained a final judgment was a 
right order, such creditor being no longer bound by the deed. 



T 



HIS was an appeal from an order of Mr. Registrar Hazlitt dis- 
missing an application made on behalf of the debtor to set aside a 
bankruptcy notice. 

The case raised an important point as to the validity of a deed 
made for the benefit of creditors. 

The debtor Milner carried on business as a surgeon, and in 
October, 1884, he called a meeting of his creditors at which certain 
of the creditors, including one Townend, came to an arrangement 
with the debtor and passed resolutions to the effect that the debtor 
should pay 10«. in the pound within six years to any creditors 
signing the deed of arrangement, and the creditors covenanted by 
the deed not to sue the debtor or to enforce any judgment already 
obtained, and to forego all their claims on him if the provisions of 
the deed were carried out. The creditor Toionend, who had pre- 
viously obtained a final judgment against the debtor, signed the deed. 
After he had signed, certain other creditors also signed the deed ; 
but it was subsequently discovered by Townend that they had re- 
ceived as an inducement to do so from a brother of the debtor, with 
the debtor's knowledge, certain other payments over and above the 
lOs. in the pound secured by the deed. 

The creditor Townend thereupon, notwithstanding the execution 
of the deed, issued and served a bankruptcy notice against the 
debtor. 

An application made to Mr. Registrar Hazlitt to set aside this 
notice having been refused, the debtor Milner now appealed from 
that refusal to this Court. 

E. Cooper Willis, Q.C, {F. C. Willie with him) for Milner. 
The creditor Townend said that after what had occurred he was 
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1885. ^0 longer bound by the deed. But none of the money paid by the 
T**"*^ brother came out of the estate. In the case of Carey v. Barrett 
MiLNEH, (L. R. 4 C. P. Div. 379), "At a meeting of the defendant's 
MiLNER. creditors, the following agreement, to which the plaintiflf was an 
assenting party, was made and signed by all the creditors present : — 
*We, the undersigned creditors of W. B., in consideration of 10«. 
in the pound on our respective debts set opposite to our respective 
names, hereby agree to accept the same in discharge of our said 
debts, on the understanding that no concealment or fraud has been 
practised by the said W. B. : the whole of the creditors receiving 
not exceeding a like sum in discharge of their debts.' At the time 
of entering into this agreement, it was known that the debtor was 
being sued in a County Court by one P., as executor of a creditor 
for a small sum which was afterwards paid in full the day before the 
cause was ripe for trial. It was held that the agreement was limited 
to the creditors signing it ; and that even if it were not so, the 
payment to P. being made under pressure, and not in pursuance of 
a prior arrangement to give him a preference, did not render the 
transaction void." And in giving judgment in that case Lord 
Coleridge said — "I do not pretend to say that this is by any means 

a clear instrument It is a document whereby certain 

creditors of Barrett (whose claims amount in the aggregate to 
a considerable sum) agree to take 105. in the pound in discharge 
of their debts. They grant the debtor a release * on the under- 
standing that no concealment or fraud has been practised by 
Barrett.' Then come these words, ' the whole of the creditors re- 
ceiving not exceeding a like sum in discharge of their debts.' The 
real question is whether the meaning of the document is that no 
creditor is to receive more than 10«. in the pound, whether party 
to the arrangement or not. I agree that, if that were the true inter- 
pretation, the voluntary payment to any one of them of more than 
the stipulated sum would be a fair ground for impeaching the 
agreement. I am not aware of any distinct authority for it ; but 
I believe that the general understanding of the profession has been 
that a payment in excess made afterwards will not avoid the com- 
position, unless made in pursuance of a previous understanding. It 
seems to me that to construe the concluding words of the memoran- 
dum to refer only to those creditors who sign it will be giving it 
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a sufficient sense. The creditors who are assenting parties may i885. 
very well agree to relieve the debtor of half their debts, provided it i^Tre 
be understood that no signatory shall receive a larger dividend than Milnbr, 

XiX PARTS 

the rest. The plaintiff seeks to impeach the transaction because Milneb. 
the executor of Powell who had a small claim against Barrett, had 
sued him in the County Court, and the case being on the eve of 

trial, the debtor, having no defence, paid the debt Is this 

such a payment as vitiates the agreement ? If the stipulation at the 
end means all the creditors we need not discuss it. I think fairly 
read it means all us signatories. It may fairly mean, no creditor 
shall by virtue of this agreement receive more than 10s. in the 
pound. Pink's demand was not satisfied under and by virtue of 

the agreement " In the present case can it be suggested 

that anybody might have gone to these creditors and said he would 
pay the whole of the debt, and that would have been a fraud on the 
part of the debtor. The debtor himself could not have taken the 
money out of the estate, 

Herbert Reed for the creditor Townend : 

The whole matter as to these payments was kept in the dark. 
In an arrangement of this kind there must be perfect good faith. 
If one of the creditors who signs the deed receives more than the 
others, that is a fraud. A composition deed is a deed whereby 
each of the creditors agrees to give up a certain part of their debts. 
If one creditor makes a secret bargain that is a fraud on the other 
creditors. Here there was a secret arrangement. Four persons 
who signed the deed were paid by Mr. Bird, a solicitor, with the 
consent of the debtor Milner, out of the money of the debtor's 
brother. 

[The Master of the Kolls. If so how were the creditors 
injured ?] 

It is not necessary to show that the payments go to diminish the 
assets. In the case of Knight v. Hunt (5 Bing. 432), " The 
plaintiff had refused to sign an agreement to receive of his debtor a 
composition of 10s. in the pound ; but the debtor's brother offering 
to supply him with coal to the amount of the other lOs,, he signed 
the composition agreement. The other creditors knew nothing of 

M.B. — VOL. II. 



194 BANKEUPTOY EEPOETS. 

1885. *^® co^^ transaction. Plaintiflf haying been supplied with the coals 
-""^ it was held that he could not recover upon a promissory note for the 

J.N RE 

MiLNBR, amount of the 10s. composition." And in giving judgment in that 

"Rv PARTE 

MiLNBii. case, Best, C.J., said . . . "These agreements for composi- 
tion with creditors require the strictest good faith. If I see a man, 
acquainted with the circumstances of the debtor, agreeing to sign a 
paper under which he is to be satisfied with 10«. in the pound, I 
conclude he has exercised a judgment on the subject. Am I not 
cheated if he procures another to give him 10s. more ? Perhaps 
there is no case exactly like this ; but as no two cases are ever 
alike in all respects, the best way is to extract a principle from 
analogous decisions, and the principle to be extracted from all the 
cases on this subject is, that a man who enters into an engagement 
of this kind is not to be deceived. It has been argued that here 
the debtor was not injured nor the funds for other creditors rendered 
less available. No doubt these topics have been urged in some of 
the cases ; but one question always is : Whether the judgment of 
the creditors has been influenced by the supposition that all are to 
suffer in the same proportion ? That was the case here." The 
assent of each creditor is the consideration for the assent of the 
others. [Counsel also referred to the case of Mallalieu v. Hodgson 
(16 Q. B. R. 689), and the judgment of Erle, J., there.] In the 
case of Danglish v. Tennent (L. R 2 Q. B. 49), also in which the 
question of a composition deed was considered, Cockburn, C. J., 
said: '^In order that such a deed should be binding on the 
creditors, it is essential that there should be the most perfect good 
faith between the debtor and all his creditors. It is very true that 
it does not appear that the preference is to be obtained from the 
assets, or that all the creditors will not receive an equal distribution 
of the assets ; but it is a wrong ground to rest the validity of a 
composition deed upon, to say that the creditor looks only to the 
equal distribution of assets. There may be cases in which a man 
might not be capable of deciding for himself whether he would 
accept the composition, and would rather trust to the judgment of 
a body of creditors than to his ow^n, whether it was advisable for 
him to execute the deed ; and he is entitled by the agreement into 
which he enters to insist that the concurrence of the other creditors 
shall have been obtained by fair means ; and if it were obtained by 
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a promige from the debtor to give something more to some creditors jsss. 
than to others, the deed would be fraudulent and void, as between j'J^ 
the debtor and the other creditors who were no parties to the Milnee, 

*^ Ex PAKTB 

arrangement. ' Milnbk. 

[The Master of the Bolls : That was a composition in a 
bankruptcy] . 

In this case there were three persons who signed the deed after 
receiving a preference. I would also refer to what is said by Mr. 
Robson in his Bankruptcy Practice, 4th ed., p. 248. He says, " It 
is essential for the validity of a composition between a debtor and 
his creditors that it should be bondjide, and for the equal benefit of 
all the creditors, and that all should be placed on an equal footing ; 
and, therefore, if one creditor makes a secret bargain for an addi- 
tional sum or security for himself as the condition of his accepting 
the composition, such bargain will not only be absolutely void, but 
it will entitle the other creditors to set aside the composition and 
resort to their original debts ; and the debtor may recover back 
any sum so paid. The validity of the composition, however, will 
not be affected by a compulsory payment to a creditor under legal pro- 
ceedings, known to be pending at the time of the composition arrange- 
ment." And then the reference is given to the case of Carey v. 
Barrett, which has been cited by my friend. In the present case 
the arrangement clearly was that everybody who came in under the 
deed should share equally. What I submit, therefore, is this, 
that at common law a composition deed is one whereby each 
creditor agrees to suffer in the same proportion, the assent of each 
creditor being the consideration for the assent of the others, and if 
a creditor gets any preference which is not disclosed, the whole 
agreement fails on the ground of fraud, even though the preference 
does not accrue out of the assets of the debtor. 

The Master of the Bolls (Brett) : 

In this case the debtor is indebted to many creditors, and, irre- Judgment, 
spective of any petition in bankruptcy, an arrangement was entered 
into between him and certain creditors who met together that those 
creditors^ and any who might adopt what they had done by signing 

2 
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1886. a deed, would take 10s. in the pound. That arrangement was to 

Inrb ^^ carried out by a deed. The question is, what is the effect of 

MiLNEB, the deed as to the creditors, and as to the debtor and the creditors 

Ex PARTE 

MiLNBtt, who do sign it. It is clearly proved by the evidence in this case that 
the creditor Townend entered fairly into the arrangement. He was 
not induced by any fraudulent representation before he signed it. 
Afterwards, however, two or three creditors did sign ; but only because 
the debtor's brother agreed to pay, and paid a certain part of their 
debts in order to induce them to sign the deed. Thereupon they 
signed. The creditor Townend subsequently became aware of that, 
and he now submits that, in consequence of those creditors having 
so signed with the knowledge of the debtor, the whole deed becomes 
a void deed. It does not seem to be denied that, if the deed was 
made under a statute, such a transaction would void the deed. 
Now we have to decide if it does so in a composition deed at common 
law. There are two points. First, if the money had been paid by 
the debtor himself: and then, if it is paid by the debtor's brother, 
with the consent of the debtor. As between the creditors and the 
creditors, and the debtor and the creditors, the debtor implies that 
all the creditors shall come in equally ; it becomes an implied con- 
dition of the deed ; and if there is a breach the deed becomes void- 
able to all the creditors who have signed. That equally applies to 
a deed made outside or under a statute. If it applies to one it 
must apply to the other. In the case of Dauglish v. Tennent 
(L. K., 2 Q. B. 49), Mr. Justice Melloe said, " This is a deed 
of arrangement voluntarily made between the debtor and certain 
creditors, the effect of which is said to be to release the debtor 
from his debts. To put the case on a broad ground, it is an agree- 
ment between the debtor and each creditor that they are contract- 
ing on terms of equality as to each and all, and if by a secret bargain 
some creditors have an advantage over other creditors, it is a fraud 
upon those who must be presumed to have signed the deed upon 
the understanding that all the creditors should be placed upon the 
same footing." And Mr. Justice Lush said, " It must be taken 
that every creditor who signed the deed stipulated for good faith 
between the debtor and the whole of the creditors, and that the 
release was only to take effect if and when the requisite majority 
of the creditors should have bond fide executed the deed»; and if 
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the execution of such was obtained by bribery, then it is not such 138.5^ 
an execution of the deed as was contemplated." I add to th^t J""^^ 
good faith as between the creditors themselves. The other credi- Milnbr, 

£x PARTB 

tors would not enter into the arrangement unless it was understood Milneb. 
that there was absolute equality. In the case of Cockshot v. Ben^ 
nett (2 T. R. 768), where all the creditors of an insolvent con- 
sented to accept a composition for their respective demands upon 
an assignment of his eflfects by a deed of trust to which they were 
all parties, and one of them, before he executed, obtained from the 
insolvent a promissory note for the residue of his demand by refus- 
ing to execute until such note was made, it was held that the note 
was void in law, as a fraud on the rest of the creditors. And Lord 
Kenyon said, ** The foundation of my opinion is,, that the tempta- 
tion to give this note was a fraud on the creditors who were parties 
to the contract on which their debts were to be cancelled in con- 
sideration of receiving a composition. The note preceded the exe- 
cution of the deed; all the creditors, being assembled for the 
purpose of arranging the defendant's affairs, they all undertook 
and mutually contracted with each other that the defendants 
should be discharged from their debts after the execution of the 
deed. Then these plaintiffs, in fraud of that engagement, entered 
into a contract with the defendants, which prevented their being 
put in that situation which was the inducement to the other credi- 
tors to sign the deed, and to relinquish a part of their demands." 
The creditor only signs in the belief that all the creditors will be 
equal, and if this is not so the creditor who has signed is deceived. 
Whether the creditor who gets the money, gets it from the debtor 
or from some one -else, the other creditor is deceived. I should 
hesitate to say, however, that this would apply as against the 
debtor if it was done without the debtor's knowledge and assent. 
But if the debtor does know and consent it can make no difference. 
I am of opinion, therefore, that the creditor Toionend was justified 
in saying that the deed was voidable against him, and that he was 
entitled to do what he has done. 

BAOGALLiiY, L.J. : 

The question is whether this deed is impeachable or not< 
From the earliest times the acceptance by a creditor of a suni 
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1885. larger than that given to him by the deed invaKdated the 
Inrb whole transaction. I am of opinion that the principle laid 

E^^pl^xi ^^^^ ^^ *^^ ^^^® ^^ Davglish y. Tennent (L. R. 2 Q. B. 49) 

MiLNER. applies to this case. I am satisfied that this deed was brought 

about by certain creditors receiving more than was given to them 

by the deed, and that it was done with the knowledge of the debtor. 

The order of the registrar was perfectly right. 

BowEN, L.J. : 

By a composition deed each creditor agrees to forego a part of his 
debt. All those who take part in the composition scheme enter 
into it in the belief that they come in on a principle of equality, and 
that no private bargain exists. If there is a secret agreement it 
is a breach of faith, and for a debtor to know of such a breach of faith 
and not to disclose it, is a fraudulent transaction which strikes at the 
very root of the deed. 

Appeal dismissed with costs. 

Solicitors : Bird do Moore for the appellant Milner. 
Ross dc Co, for Townend. 

Cases relied upon or referred to : — 

Carey v. Barrett, L. R. 4 C. P. Div. 879. 

Knight v. Hunt, 5 Bing. 432 ; 3 M. & P. 18. 

Mallalieu v. Hodgson, 16 Q. B. R. 689 ; 20 L. J. Q. B. 339 ; 15 
Jur. 817. 

Dauglish v. Tennent, L. R 2 Q. B. 49 ; 86 L. J. Q. B. 10 ; 8 
B. & S. 1. 

Cockshot V. Bennett, 2 T. R. 763. 
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PRACTICE. 

In re WATSON & SMITH, Ex parte OEAM. court op 

APPEAL. 

Bankruptcy Act 1883, Section 7, sub-section f3). Before the 

Master of 

TH[E Rolls 
Petition — Prior arrangement between (lie Debtor and the Creditors — Adjournment Baqoallay' 

— *^ Sufficient Cause" L.J., 

BOWEN, L.J. 

Held : (1) That the fact that, before the presentation of a bankruptcy ^^^ 
petition against a debtor, a large number of the creditors have assented to a j^f^g 19^/,^ 
deed of arrangement, is not a " sufficient cause '^ within the meaning of 
section 7, sub-section (3) of the Bankruptcy Act, 1883, for dismissing auch 
petition presented by a dissenting creditor, however beneficial to the cre- 
ditors the terms of such arrangement may be : and that, in consequence, 
there is no jurisdiction to adjourn generally the hearing of such petition 
with a view to its ultimate dismissal if the arrangement should be found 
to work well. 

(2) The case of In re Dixon dc Wilson, Ex parte Dixon db Wilson (see 
ante, Volume I., page 98), approved and explained to the effect that the 
decision there did not depend upon the particular terms of the arrange- 
ment, but upon the fact that such arrangement was made at the time, and 
in the manner, and by the persons by whom it was made. 



T 



HIS was an appeal from an order of Mr. Eegistrar Pepys, 
adjourning generally the further hearing of a bankruptcy petition 
presented by on,e Oram against the debtors Watson dc Smith, with 
liberty to apply. 

At the time when the petition was presented the debtors admitted 
the petitioning creditor's debt, and also the act of bankruptcy, but 
it appeared that they had shortly before executed out of Court a 
deed of arrangement with a large number of their creditors. To 
this deed Orcnn had not assented. ' 

It was urged, however, that the arrangement so entered into 
would be much more beneficial to the creditors than a bankruptcy, 
and the registrar in consequence made an order adjourning the 
petition for the purpose of seeing how the proposed arrangement 
would work. 

From this decision, Oram, the petitioning creditor, now appealed. 
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1886. Herbert Reed for the appellant. 

In RE The Eegistrar professed to act under section 7, sub-section (3), 

Smith, ^f ^^^ Bankruptcy Act, 1883, which provides that "If the Court 
^OiL^™ is not satisfied with the proof of the petitioning creditor's debt, or 
of the act of bankruptcy, or of the service of the petition, or is 
satisfied by the debtor that he is able to pay his debts, or that for 
other suflScient cause no order ought to be made, the Court may 
dismiss the petition." It was said that this arrangement came 
within the words '* other sufficient cause/* But in the case of 7;i re 
Dixon d: Wilson, Ex parte Dixon cC- Wilson (see ante, Volume I., 
page 98), it was held by the Court of Appeal more than a year ago 
'* That the fact that a large majority in number and value of the 
creditors of a debtor have [assented to a deed assigning to trustees, 
all the debtor's property for the benefit of his creditors generally, 
is not a ' sufficient cause ' within the meaning of section 7, sub- 
section (3) of the Bankruptcy Act, 1888, for dismissing a petition 
for a receiving order against the debtor presented by a dissenting 
creditor even for a small amount ; such receiving order being 
founded on the act of bankruptcy committed by the execution of the 
deed." And further, that " it is the intention of the legislature 
that proposals for a composition or scheme of arrangement shall 
only be entertained after a receiving order has been made." The 
arrangement offered is not an equitable one. The hands of the 
creditors are tied by the proposed deed. The debtor escapes all 
public examination. This is a method of getting the scheme 
carried without investigation and without the consent of certain of 
the creditors. There is no power of general adjournment to the 
prejudice of the creditors. 

Upjohn, for the debtors. 

The Begistrar said that the deed in this case was for the benefit 
of the creditors. The deed here is so different from the deed in the 
case of In re Dixon <& Wilson, that that case does not apply to the 
present. There is no release of the debtors from their debts. 
There is only a covenant not to sue. The Begistrar said that 
under the sub-sections (2) and (3) of section 7 of the Bankruptcy 
Act, 1883, he had a discretion and he exercised it as he thought 
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fit. This is not a scheme to liquidate the debtors* affairs. It is a igss. 

scheme that the debtors shall pay 20s. in the pound within a limited j^J^ 

period. In the case of In re Dixon d- Wilsoji, the creditors gave Watson and 

* • ? o Smith, 

up all their safeguards and got no benefit they would not have got Ex parte 
in bankruptcy. In this case they only give up the safeguards for a 
time and get great benefits. 



Oram. 



F. C. Willis, appeared for the trustees under the said deed of 
arrangement, but it was decided that he had no locus standi 
to entitle him to address the Court. 

The Master of the Rolls (Brett). 

In this case a creditor applied for a receiving order against the Judgment, 
debtors, and the only objection urged against such receiving order 
being made is that an arrangement of the debtors' affairs has been 
agreed to by a certain number of their creditors. That is the only 
objection. The registrar heard the case and did not adjourn the 
case for further materials, or evidence, or even argument of which 
doubtless he had heard suflScient, but he did adjourn it sine die by 
way of decision in order to see whether the arrangement made by 
the creditors would work well. In that he was taking the first step 
to dismiss the petition under section 7, sub-section (3), of the 
Bankruptcy Act, 1883. It follows, therefore, that we must inquire 
whether this arrangement made by some of the creditors is a 
'* sufficient cause '* under this sub-section (3). Unless it is so the 
registrar had no authority so to deal with the matter. The case 
decided on that question is that of In re Dixon <t Wilson, Ex parte 
Dixon dt Wilson (see ante, Volume I., page 98). In that case the 
Lord Justice Baggallay, who is sitting here to-day, said, "We 
have to consider whether the execution of such a deed and the 
assent of the majority of the creditors is such other sufiSicient cause 
as to justify the Court in refusing to make a receiving order. In 
my opinion in deciding this question we ought to look at the whole 

scope of the Act The clear object of the Act is, that the 

proposal for a composition or scheme should take place after a 

receiving order is made To say that, outside the Act, and 

in lieu of a receiving order being made, wdth all the security conse- 



O&AX. 
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1886. quent upon it, an arrangement of the kind proposed shonld be 
j^jt sanctioned, appears most unwise. In my opinion it would be 
'Watson and utterly contrary to the whole scope of the Act if a majority of 
Ex PAKTE creditors could prevent a receiving order being made by saying that 
they would accept an arrangement of this kind. It would open a 
door to fraud, which, if the proceedings were more open, could not 
take place." The reasons on which the Lord Justice came to that 
conclusion in that case were not founded on the particular facts of 
the arrangement, but because it was made at the time and in the 
manner and by the persons by whom it was made. So also Lord 
Justice Cotton, after dealing with the provisions of some of the 
old Acts relating to bankruptcy, said, " Now under the new Act 
the tendency of the Act is even still more strict. It allows a com- 
position or arrangement, indeed, but with still greater restrictions. 
It imposes on the Court the duty of sanctioning such arrangements 
— ^in my opinion a most wise provision. The Court is to take care 
that such arrangement is beneficial for the creditors, and the duty 
is imposed upon it of saying whether the resolutions which the 
statutory majority of creditors may have approved are such as ought 
to receive its sanction. In my opinion, in an Act of this restrictive 
tendency, it would be most extraordinary, where no mention is 
made in the Act with respect of a deed of this nature, except that 
it shall be an act of bankruptcy, if such a deed thus made outside 
the Court and outside the bankruptcy could be approved. It 
would be entirely contrary to the object of the Act.*' Then Lord 
Justice LiNDLEY adds, ** When we find in the Act most careful 
rules laid down for carrying out the very thing the deed would do, 
and wo are asked to set aside the scheme provided in the Act, and 
assent to another, I am clearly of opinion that if we did assent to 
such a course we should be acting contrary to the principle on which 
Acts of Parliament ought to be construed/* I say distinctly, there- 
fore, that to my mind the case of In re Dixon <k WiUon is a 
conclusive authority that the existence of an arrangement, whether 
beneficial or not, made at the time and in the manner and by the 
persons by whom this was made, affords no ground for a registrar 
to order an adjournment, for the purpose that the adjournment was 
ordered in this case. I differ from the view taken by the Begistrar 
and the appeal will be allowed. 
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BaCK^ALLAY, L.J. 1885. 

I only wish to say that I have carefully considered the report of i^Tiib 
the case of In re Dixon d Wilson, and the judgment I gave in that ^^s;|^ith^^ 
case^ and that I entirely adhere to it. 



Ex PARTE 

Obam. 



BowEN, L.J. : 

I am of the same opinion, and I have nothing to add. 
Appeal aUotved tvith costs. 

Solicitors : Walker, Son, d Field, for the appellant. 
(?. Davis, Son, d Co,, for the debtors. 

Case relied upon and afl&rmed : — 

In re Dixon d Wilson, Ex parte Dixon d Wilson. See 
ante, Volume I., page 98, L. R. 13 Q. B. D. 118. 



JURISDICTION. 

In re home, Ex parte EDWARDS. 

Bankruptcy Act, 1883, Section 169, sub-section (3) : Bankruptcy Rules, 1883, 

Rule 264. 

Delegation of Judges atUhority — Jurisdiction of Registrar — Pending Business, 

Appeaffrom aii order of the Registrar the effect of which was to set 
aside as against the trustee in a bankruptcy under the Bankruptcy Act, 1869, 
a post-nuptial settlement executed by the bankrupt. 

Objection. That under the provisions of the Bankruptcy Act, 1883, the 
Begistrar had no jurisdiction to make the order. 

Held: (1) That the jurisdiction which the registrars in bankruptcy had 
by delegation or otherwise, under the Bankruptcy Act, 1869, is preserved 
to them in respect of pending proceedings by section 169, sub-section (3), of 
the Bankruptcy Act, 1883. 

(2) That Rule 264 of the Bankruptcy Rules, 1883, which provides for 
the exercise of their jurisdiction is not ultra r?Vw, and is properly framed 



COURT OP 
APPEAL. 

Before the 

Master of 

THE Rolls, 

Bagoallay, 

L.J., 

BoWEN, L.J., 

1885. 
June I9ih, 



Hx PARTS 

Edwards. 
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1886. ^^^ *'^® purpose of carrying out the intention of the legislature with regard 

w,—' to pending proceedings. 

In rb In re Evan Jones (see ante, Volume I., Page 17), approved and confirmed. 

T 

X HIS was an appeal from an order of Mr. Eegistrar Brougham, 
the effect of which was to set aside as against the trustee in 
bankruptcy of Home, a post-nuptial settlement executed by the 
bankrupt. 

The real question in dispute was whether the Eegistrar had any 
jurisdiction to make the order. 

The deed of settlement in question was executed on February 
16th, 1883. 

On November 21st, 1883, Home was adjudicated bankrupt under 
the Bankruptcy Act, 1869, and on December 28th, 1883, the 
trustee in the bankruptcy was appointed. 

On July 18th, 1884, notice of motion to declare the settlement 
void was served by the trustee in the bankruptcy upon the trustees 
of the settlement, of whom the appellant Edwards was one, upon 
which the order was appealed from was subsequently made by the 
Eegistrar. 

E. Cooper Willis, Q.C. (F. C. Willis with him), for the 
appellant. 

The learned Registrar had no power in himself to decide the 
question at all. 1 he only person who could decide this question 
was the judge. Section 94 of the Bankruptcy Act, 1883, provides 
for the transaction of bankruptcy business by a special judge of the 
High Court. And by Section 99 the jurisdiction in bankruptcy of 
the Registrars is particularly defined. Under the Act of 1869 the 
Registrar would have acted as delegate of the Chief Judge. Now 
that there is no Chief Judge he cannot act as a delegare. 

[The Master of the Rolls. You are putting a strained mean- 
ing on the word delegate. It only means sending it to him. The 
Judge does not appoint or dismiss the Registrar.] 

It is true that by section 169, sub-section (3) of the Bankruptcy 
Act, 1883, " Notwithstanding the repeal effected by this Act, the 
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proceedings under any banki-uptcy petition, liquidation by arrange- i885. 
ment, or composition with creditors under the Bankruptcy Act, ^^^ 
1869, pending at the commencement of this Act shall, except so _Home, 

... Ex PARTE 

far as any provision of this Act is expressly applied to pending £mvA»D8. 

proceedings, continue, and all the provisions of the Bankruptcy 

Act, 1869, shall, except as aforesaid, apply thereto, as if this Act 

had not passed." And by Rule 264 of the Bankruptcy Bules, 

1888, *' In any proceeding commenced under the Bankruptcy Act, 

1869, or any previous Bankruptcy Act, a Registrar shall, unless 

and until the judge otherwise orders, continue to have and exercise 

all powers and jurisdiction (not otherwise provided for by the Act 

or these rules), which he had by delegation or otherwise at the 

commencement of these rules." But I say that this Rule 264 

goes much further than the section 169, sub-section (8). The 

matter ought to be disposed of by the judge. 

[The Master op the Rolls. Surely the plain meaning is that 
all these things pending shall go on as they were before, but that 
Mr. Justice Cave is substituted for Chief Judge Bacon.] 

My contention is that the registrar had no jurisdiction to make 
the order he did under the Bankruptcy Act, 1888. The delegated 
authority from the Chief Judge in bankruptcy, which he would 
have had under the Act of 1869 no longer exists. I submit further 
that the Rule 264 is nltra vires. 

Boiujl(i8 Walker {Pollard with him), for the trustee in the bank- 
ruptcy, was not called on. 

The Master of the Rolls (Brett) : 

The real question in this case is whether the Registrar had Jiuigment. 
jurisdiction to make the order he has made. I have not the 
slightest doubt that he had jurisdiction. If I take section 169, 
sub-section (8) of the Bankruptcy Act, 1888, by itself, the meaning 
is quite plain. It is a plain preservation of everything, and every- 
thing is to go on in the old way. Then I see that in the case of 
In re Evan Jones (see ante^ Volume I., Page 17), where this point 
was taken before Mr. Justice Matthew, sitting for the Bankruptcy 
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1885. 

In he 
Home, 

Ex PAKTE 

Edwards. 
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Judge, that learned judge said, ^'I think that section 169 is the 
governing section, and furnishes the key to the interpretation of 
the Act. ... It appears to have been the intention of the legis- 
lature that the jurisdiction of the Eegistrars with reference to pro- 
ceedings pending under the Act of 1869 should be maintained, and 
that such pending proceedings should go on as formerly. Bule 264 
has been framed for the purpose of carrying out that intention." 
I am just of the same opinion, and that Bule 264 has bsen properly 
framed, and is not ultra vires. The order of the Registrar must 
stand. 



BAaGALLAY, L.J., and Bowen, L.J., concurred. 
Appeal dismissed with cost€. 

Solicitors : O, S. Hall for the appellant. 

Lyne dk Holman for the trustee. 

Case referred to : — 

In re Evan Janes. See ante, Volume L, Page 17. 



DIVISIONAL In be JOHNSTONE, Ex parte SINGLETON. 

COURT. 

Before Banh^uptcy Act, 1883, sections 21, 22(9), 54 (I), 57 (8), and section 140. 

Cave J J .^ 

A. L. Smith J, Porc^s of Official Receiver — Coinpromise — Sanction of the Board of Trade — Certifi' 
1885. * * ^(^^^ under section 140, subsection (2) of the Bankruptcy Acty 1^83 — (7o«fe, 

17<A, and 23rd. J[ jjjg ^^^ ^ appeal on behalf of Mr. Singleton, the trustee in the 
bankruptcy of J. ^. Johnstone, against an order of the learned 
judge of the Barnet County Court, dismissing, with costs, an appli- 
cation of the said trustee to set aside a compromise entered into by 
the Official Receiver of the Barnet district, in connection with the 
said bankruptcy. 

On December 4th, 1888, the debtor, Johnstone, who occupied 
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the Red Lion Hotel, Barnet, executed a bill of sale in favour of isss. 
a Mr. Evershed ; and on April 23rd, 1884, a further bill of sale in j^J^ 
favour of a Mr. Head, and it was in reference to these two docu- Johnstone, 

Ex PAKTE 

ments that the present dispute arose. Singleton. 

On May 6th, 1884, Johnstone presented his own petition, upon 
which a receiving order was made, and on May 7th, Mr. Stoneliam, 
the ofiSicial receiver for the district, took possession of the debtor's 
property. 

On May 2Srd, at the adjourned first meeting of the creditors, a 
proposal was made by the debtor to pay a composition of 2«. 6d. in 
the pound, which was then assented to by the creditors ; but at the 
adjourned public examination held on June 18th, Mr. Stoneham, 
the oflScial receiver, expressed his intention of opposing the com- 
position and also of disputing the two bills of sale given to 
Evershed and Head. 

The oflScial receiver was thereupon approached by Mr. Evershed 
and Mr. Head with a view of a friendly settlement, and eventually 
a compromise of all litigation was agreed upon on payment of i*500. 

On June 27th, 1884, a further meeting of the creditors was 
held, at which the oflScial receiver laid before the meeting the 
proposed compromise wdth the bill of sale holders, but this was 
objected to by the creditors, and resolutions were passed in favour 
of bankruptcy. 

On June 30th, however, an arrangement in writing was entered 
into by the oflScial receiver with Messrs. Evershed and Head which 
was carried into eflfect on July 8th in the following terms: — 
** Compromise. Eeceived from Messrs, Dalton & Co., Solicitors, 
the sum of £475, which, with £25 received from Mr. Head, makes 
up the sum of £500 for which I have agreed to sell all my interest 
in two bills of sale * ♦ * ♦ &c." 

On July 9th, 1884, the debtor Johnstone was adjudicated 
bankrupt, and thereupon, on July 11th, a letter was sent by the 
oflScial receiver to Messrs. Dalton dk Co,, confirming the compro- 
mise arrangement previously made. 

On July 23rd the certificate of approval of Mr. Singleton^ as 
trustee in the bankruptcy, was granted by the Board of Trade, and 
an application was subsequently made by that gentleman to the 
County Court to set aside the compromise. 
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1885. This application was dismissed with costs by the learned 

In KB County Court Judge on the ground that the oflScial receiver had 

JoHxsToxE, acted perfectly ho7id Jide in the matter, and from this decision the 

XiX PARTE 

Singleton, trustee now appealed. 

jy. Cooper Willis, Q. C. (Macashie with him), for the trustee in 
the bankruptcy. 

Midr Mackenzie for the official receiver. 

Yate Lee for Mr. Head. 

Etherington Smith for Mr. Evershed. 

E. Cooper Willis, Q.C. 

I say that the official receiver could not make the arrangement 
he did. Section 21 of the Bankruptcy Act, 1883, provides for the 
appointment of a trustee which must be certified by the Board of 
Trade. Section 22 deals with the appointment of a Committee of 
Inspection, and by sub-section (9) of section 22, " If there be no 
committee of inspection, any act or thing or any direction or per- 
mission by this Act authorised or required to be done or given by 
the committee may be done or given by the Board of Trade on the 
application of the trustee." Then by section 54, sub-section (1), 
"Until a trustee is appointed the official receiver shall be the 
trustee for the purposes of this Act, and immediately on a debtor 
being adjudged bankrupt, the property of the bankrupt shall vest 
in the trustee." And by section 57, *' The trustee may, with the 
permission of the committee of inspection, do all or any of the 
following things : (8) Make such compromise or other arrange- 
ment as may be thought expedient with respect to any claim 
arising out of or incidental to the property of the bankrupt, made 
or capable of being made on the trustee by any person, or by the 
trustee on any person." There is no evidence here that what 
has been done received the sanction of the Board of Trade. The 
official receiver before adjudication entered into a compromise 
which stifled all claims with respect to these bills of sale. The 
official receiver had no power before adjudication to compromise at 
all. The decision in the case of In re Parker and Parker, Ex 
jmrte the Board of Trade (see ante, page 158) was after adjudica- 
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tion. There it was held '* That before the appointment of a i885. 
trustee by the creditors the oflScial receiver, who is by section 54 ^^^ 
of the Bankruptcy Act, 1883, the trustee for the purposes of that Johnstone, 

t mm m m Ji^JL FAKTE 

Act until a trustee is appointed, has power after an adjudication in Singleton.. 
bankruptcy has been made against a debtor, to exercise the powers 
given by section 56 of the Act to the trustee. Such oflScial 
receiver, therefore, may sell the property of the bankrupt.'' If the 
official receiver could sell before adjudication there would be no 
power or ability for the creditors to accept a composition or scheme 
of arrangement. He cannot make, it may be, a clean sweep of the 
whole estate before adjudication. Here the official receiver was 
trustee from July 9th, when adjudication took place, to July 23rd 
when Singleton was appointed. On June 27th, before any adjudi- 
cation, the official receiver came to the meeting and laid before 
the creditors the proposed compromise, and then in spite of their 
objections, he carried it through. The position of the official 
receiver is simply this. He is the receiver and manager appointed 
by the High Court until the estate is vested in him by adjudica- 
tion. But further, beyond all this, this arrangement was called a 
compromise which even a trustee could not caiTy out without the 
sanction of the Board of Trade when no committee of inspection 
is appointed. 

Mitir Mackenzie for the official receiver : 

The official receiver had the custody of this property from 
May 7th to July 9th. The legal estate was vested in him as 
trustee from July 9th to July 23rd. In that time he accepted the 
offer made, for he specifically confirmed after adjudication the 
arrangement entered mto. 

[Cave, J. : That may be, but by section 57 he must have the 
consent of the Board of Trade, and the permission must not be a 
general permission, but a permission to do a particular thing in a 
specified case.] 

By Rule 250 of the Bankruptcy Rules, 1883, " Where there is 
no committee of inspection, any functions of the committee of 

M.B. — ^VOL. u. p 
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1885. inspection which devolve on the Board of Trade may, subject to 
!t^~' the directions of the Board, be exercised by the oflScial receiver.'* 

In be *' 

Johnstone, 

Singleton. [A. L. SMITH, J. : But have there been any directions of the 
Board within this rule? That must surely be shown. If the 
oflScial receiver is not present the case had better be adjounied 
for him to be called.] 

June nth, 

[Mr. Stoneham, the oflScial receiver, was called and examined. 
He said, '' I consulted the Board of Trade on the subject of the 
compromise. I consulted several oflScials. Mr. Hough first, who 
referred me to Mr. Smith, the Inspector-General in Bankruptcy. 
I discussed the matter at length with the Inspector- General and 
he approved it. Cross-examined. — ^I cannot say when I first went 
up to the Board of Trade about this compromise. I went up 
more than once, both before and after I received the ^£475."] 

E. Cooper Willis , Q.C.: 

I submit that there is no evidence of any sanction of the Board 
of Trade at the time when the Board could give it. The Inspector- 
General could not put the seal of the Board to papers which ought 
to come before the Board. Section 140 of the Bankruptcy Act, 
1883, provides that, " (1) All documents purporting to be orders 
or certificates made or issued by the Board of Trade, and to be 
sealed with the seal of the Board, or to be signed by a secretary 
or assistant secretary of the Board, or any person authorised in 
that behalf by the President of the Board, shall be received in 
evidence, and deemed to be such orders or certificates without 
further proof, unless the contrary is shewn. (2) A certificate 
signed by the President of the Board of Trade that any order 
made, certificate issued, or act done, is the order, certificate, or 
act of the Board of Trade, shall be conclusive evidence of the fact 
so certified." But the consent could not be given by merely 
going up and talking the matter over with an oflScial. 

[A. L. Smith, J. : Let the Board of Trade supply us with a 
certificate under section 140, sub-section (2).] 
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Mair Mackenzie : Johnstone, 

Ex PAUTE 

Yonr Lordships desired a certificate nnder section 140, sub- Singleton. 
section (2). It is here. 

Certificate given pursuant to section 140, subsection (2), of the Bonhmptnj 

Act, 1883. 

Whereas Mr. Allen Stonehani, the Official Receiver for the district of the 
County Court of Bamet, applied to the Inspector General in Bankruptcy for 
the permission of the Boartl of Trade to proceed with and carry out a com- 
promise with the holders of securities over the property of one J. A. Johnstone, 
a bankrupt. And whereas the said Inspector General in Bankruptcy gave to the 
said Official Receiver directions and permission to proceed with and carry out 
such compromise. Now, therefore, I, the Right Honourable Joseph Chamber- 
lain, President of the Board of Trade, hereby certify that the directions and 
permission given by the said Inspector General to the said Official Receiver to 
proceed with and carry out the said compromise, were the directions and per- 
mission of the Board of Trade. 

Dated the 18th day of June, 1885, 
J. Chamberlain, 

Prmdent of the Board of Trade, 

E. Cooper Willis, Q.G. : 

I notice that there is no date when the permission was given by 
the Inspector-General. 

[Cave, J. : Surely that is immaterial ?] 

No. The Board of Trade could only give permission as the 
committee of inspection. A committee of inspection could not 
have given permission until after adjudication. If the permission 
was given before it would be of no efiect. The certificate not 
possessing any date cannot legalise what may have been illegal. 
The Board of Trade must show^ that at the time when the permis- 
sion was given it had power to give permission as a committee of 
inspection. 

Ca^'^, J. : 

I am of opinion that the official receiver as trustee had power jiuigmcnt. 
to make this compromise. It was in truth arranged before adjudi- 
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1886. cation, but it was specifically confirmed afterwards. A transaction 

J"'^ of this kind must be carried out with the permission of the Board 

Johnstone, of Trade, and it seems now to have been made clear to us that the 

Ex PARTE . . 

Singleton, necessary permission was given. 

A. L. Smith, J. : 

I am of the same opinion. The certificate read to us says that 
the oflScial receiver had " directions and permission to carry out 
such compromise," and that such directions and permission " were 
the directions and permission of the Board of Trade." The 
official receiver, therefore, had authority to do what he did. 

Yate Lee: 

I ask that the appeal may be dismissed with costs. 

Cave, J. : 

In this case the appellant trustee has failed, and so far as the 
bill of sale holders are concerned I am of opinion that they ought 
to have their costs. The costs ought not, in my opinion, to come 
out of the estate, but the trustee must pay the costs of the bill of 
sale holders out of his own pocket. As to the view taken by the 
learned County Court Judge in the Court below that the trustee 
should pay the costs there out of his own pocket, I cannot see that 
the learned judge acted wrongly, and I see no reason for interfer- 
ing with that decision in the Court below. The only remaining 
costs are the costs of the official receiver. With regard to those I 
take a different view. Until compelled to come and say he had the 
necessary permission, the official receiver for some reason or 
another kept away. We were obliged in consequence to sit here 
for two days to hear arguments which might have been avoided^ 
and to give adjournments for his attendance. As to the official 
receiver, the case will be dismissed, but without costs. 

A. L. Smith, J., concurred. 

Appeal dismissed mth order as to costs a<*cordingly. 
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Solicitors : Taylor, Hoare, cC Taylor, for the appellant trustee. i885. 

The Solicitor to the Board of Trade, for the ofl&cial j^J^ 

receiver. Johnstone, 

£x PARTS 

Singleton. 

Case referred to : — 

In re Parker d- Parker, Ex parte the Board of Trade. See 
ante, page 158. 



In re WOLSTENHOLME, Ex parte WOLSTENHOLME. 

Bankruptcy Act, 1883, Sectimi 4, mbsection 1 (h). 
Act of Bankruptcy — Notice of suspension of payment of deht^» 



DIVISIONAL 
COURT. 

Before 

Cave, J., 

and 

A. L. Smith, J. 

1886. 



Where two circulars were sent out by the solicitors of the debtor to the 
creditors, calling a meeting of the creditors, and laying before them the June 23rrf, 
position of the debtor, and further stating that by the kindness of friends, 
and by raising money upon his furniture, such debtor might be enabled to 
pay lOs. in the pound, provided all the creditors would accept it to save 
bankruptcy proceedings, but tliat if all the creditors would not agree, there 
was no alternative but to seek tlie protection of the Court. 

Held : That such statements amounted to a notice by the debtor " that 
he has suspended or that he is about to suspend payment of his debts,'' so 
as to constitute an act of bankruptcy imder section 4, subsection 1 (h) of 
the Bankruptcy Act, 1883. 



T 



HIS was an appeal on behalf of the debtor J. if. Wolstenholme 
to set aside a receiving order which had been made against him by 
the learned judge of the Carnarvon County Court. 

The question in the case was whether two circulars sent out by 
the solicitor of the debtor to the creditors constituted an act of 
bankruptcy under section 4, sub-section 1 (h) of the Bankruptcy 
Act, 1883, which provides that an act of bankruptcy shall be 
committed, " If the debtor gives notice to any of his creditors 
that he has suspended, or that he is about to suspend payment of 
his debts." 
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Ringivood for the debtor : 

I submit that no act of bankruptcy had been committed, and the 
receiving order ought not to have been made. The debtor 
Wolstenholme was a partner in the firm of Ainsiiorth d Co., 
carrying on business as auctioneers and valuers at Rhyl. In 1884 
the partnership was dissolved, and Mr. Wolstenholme took over 
the debts of the company. The first circular upon which the act 
of bankruptcy is founded is as follows : — 



Rhyl, February 9th, 1886. 

Dear Sir,— A meeting of the creditors of Messrs. Ainsworth & Co., auc- 
tioneers and valuers, &c., Rliyl, will be held at the Crewe Arms Hotel, near to 
the Railway Station, Crewe, on Wednesday next the 11th instant, at 11 o'clock 
in the forenoon, when a full statement of the affairs of the firm and its members 
will be laid before the meeting, and a proposal made to try and save pro- 
ceedings in bankruptcy being resorted to, which is ver}- evident must now be 
the cose unless the creditors will agree to accept a composition. Tlie more the 
accounts are investigated, the more the liabilities appear. It now appears that 
when the concern stopped, the liabilities amounted to about j£l,600. The 
assets will not amount to more than £550, from which it will be seen that tlie 
deficiency will amount to about £1000. This is independent of what our client 
(Mr. Wolstenholme) advanced into the concern during the time be was a 
partner (less than two years). We are sorry to give so short a notice, but some 
of the creditors have already taken proceedings and others are threatening 
therefore something must be done at once. Yours truly, 

Danes & Roberts. 



The other circular was as follows : — 

Rhyl, February leth, 1885. 

Sir, — A meeting of the creditors of Messi*s. Ainsworth & Co. was held at Crewe 
on ^Vednesday last, but in consequence of the smallness of the attendance of the 
creditors, no proposal was made. A full statement of the accoimts, as far as our 
client, Mr. "Wolstenholme, could give, was laid before those present. In 
December last, when our client took the affairs into his own hands to try and 
wind up the concern, and intending to pay the creditors 20*. in the pound, he 
was informed the total liabilities did not amount to more than about ^00. Upon 
the faith of that statement, our client realised the estate which did not produce 
more than £500. He went on to jxiy the creditors as fast as he possibly could, 
but the more he paid the more the claims came in. After jmying about £721, 
and about £221 more than the assets realised, he placed the books in the hands 
of an accountant, and upon further investigation, it now turns out that the 
present claims amount to about £1179. Our client had, during the twelve 
months he was in partnership, put into the concern out of ^liis private | means 
£436. No accoimt of this is taken. He had also advanced to the old firm 
" Ainsworth and Jones " on a note of hand £300. This also is not taken into 
account, so that our client is completely ruined by the affiair. Through the 
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kindness of friends, and by raising some money upon liis furniture, we think 
he may manage to pay lOs. in the pound, provided all the creditors will accept 
it to save bankruptcy proceedings. If all the creditors will not agree, there is 
no alternative but to seek the protection of the Court. Please let us have your 
answer. Yours truly, 

Danes & Egberts. 

I submit that in neither of the circulars is there a definite notice 
of suspension, and that they do not constitute an act of bankruptcy. 
The notice must be a definite notice that a debtor intends to stop. 
In the case of In re Friedlander, Ex parte Oastler dk Co. (see ante. 
Volume I., page 207), the Court of Appeal held : " (1) That 
where a verbal statement was made by a debtor to one of his credi- 
tors that he was unable to pay his debts in full, such statement 
did not amount to a notice by the debtor ' that he has suspended, 
or that he is about to suspend payment of his debts/ so as to 
constitute an act of bankruptcy. (2) That although such notice 
need not in order to constitute an act of bankruptcy be necessarily 
given in writing, still, if it is given verbally, it must be a formal 
notice, and given with the intention of giving such notice." And 
Lord Justice Lindley said then in his judgment, " First, as to 
the words ' gives notice.' That does not mean mere casual talk ; 
it must be something formal and given with the intention of giving 
notice." Also in the more recent case of In re Walsh, Ex parte 
the Trustee (see ante, page 112), the Divisional Court held, " That 
the fact that a debtor called a meeting of his creditors at which he 
laid before them his position and made an ofier of 6^. 8d, in the 
pound, did not amount to a notice by such debtor * that he has 
suspended, or that he is about to suspend payment of his debts,' 
so as to constitute an act of bankruptcy." {Counsel also referred 
to the facts and judgments oftluit case, see ante, pages 112 — 116.) 
In the present case the word '* stopped " when it is used in the 
circular is merely an inaccurate expression of the solicitor. It 
means the transition of the business of the firm. The object of 
the circulars was not to suspend payment, but to get the best 
terms possible from the creditors. 
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Yate Lee for the petitioning creditor : 

What was the object with which this sub*sectlon 1 (h) of sec- 
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tion 4 was inserted in the new Act ? Before the year 1888 it was 
common practice for a trader to send out notices saying he was 
about to suspend payment. Afterwards, however, dealings often 
took place between the debtor and his creditors. That was felt to 
be unfair, and the object of the new Act was to meet the evil, by 
making the notice of suspension a new act of bankruptcy in order 
to prevent these unfair dealings. The section says that an act of 
bankruptcy shall be committed if a debtor gives notice (1) that he 
has suspended ; or (2) that he is about to suspend payment of his 
debts. In this case both these things were done. The debtor 
plainly informed his creditors that the liabilities cannot be met| 
he asks the creditors to come together, and says that the firm has 
stopped. {Counsel here criticised the first circulcir,) It is evident 
that there must be a bankruptcy unless the creditors accepted a 
composition. The words ** when the concern stopped " must mean 
that the firm had actually stopped. The requisite notice need 
not be in so many words: "I have suspended payment;" but 
words from which an in-esistible conclusion must be drawn that 
payment is stopped is quite sufficient. Then as to the second 
circular. {Counsel here criticised the second circular,) Not only 
does the debtor say that he has stopped, but now, that his books 
are in the hands of an accountant, and further, that if the credi- 
tors will not agree to the composition offered, he must seek the 
protection of the Court. There is ample notice of past suspension, 
or at any rate of an intention under the circumstances to suspend 
either by a composition or by bankruptcy. 



Judgment. 



Cave, J. : 

This is a case of some little nicety owing to the decisions which 
have been given in somewhat similar cases. The first thing to be 
done is to look at the words of the statute, and those words are 
that a debtor commits an act of bankruptcy if he " gives notice to 
any of his creditors that he has suspended, or that he is about to 
suspend payment of his debts." It is not requisite to give notice 
to all the creditors, but he must intend to give notice to that 
creditor to whom the notice is given. The notice must not be 
given in loose language, but if that is the real meaning of what he 
does, and the debtor does mean the creditor to infer and to act 
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on the belief that he is about to suspend payment, it cannot be 
material in what form of language he puts the notice if he makes 
his meaning clear. It cannot be said that the debtor must use 
the word ** suspend." If the clear meaning is that the debtor is 
about to suspend payment and the creditor acts upon it, that is 
suj£cient. Now as to the decision in the case of In re Friedlander, 
That was a peculiar case. {The learned Judge referred to the facts 
of it, see ante, Volume I., page 207.) The* Court of Appeal held 
there that the notice was not sufficient, and that it was not a 
formal notice. Then we come to the case of In re Walsh, in 
which matters went a little further. There the notice was given to 
all the creditors. (The learned Judge referred to the facts of that 
case, see ante, page 112.) The case went a little further than that 
of In re Friedlander, because there was a general notice to all the 
creditors. The decision of the County Court Judge that such 
notice did not constitute an act of bankruptcy was affirmed on 
appeal. I was myself a member of the Divisional Court on that 
appeal, and we did not feel justified in putting a different construe* 
tion on what took place at the meeting to that put by the learned 
County Court Judge. Now we come to the present case. The 
facts ar<e different. Ainsicorth d- Co. had carried on business at 
Bhyl and had got into difficulties. In the first circular which was 
sent out Mr. Wolstenholme is undoubtedly spoken of as a partner, 
and so far as Ainsworth dc Co. are concerned I confess that, to my 
mind, what is said in the first circular looks very like a notice of 
suspension of payment. It says, *' when the concern stopped, the 
liabilities amounted to 1600Z. ,* the assets will not amount to more 
than 650Z., from which it will be seen that the deficiency will 
amount to about 10002." But the present case does not stop 
there. There is the second circular. In that we find, " Through 
the kindness of friends, and by raising some money upon his 
furniture we think he may manage to pay 10^. in the pound, pro- 
vided all the creditors will accept it to save bankruptcy proceedings. 
If all the creditors will not agi*ee there is no alternative but to seek 
the protection of the Court." Now that, to my mind, is most 
important. I cannot understand it in any other way than this : 
" If you do not accept 10«. in the pound, which the debtor will 
pay, not out of his own assets, but through the kindness of his 
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friends, he will seek the protection of the Court." It does not say, 
" If you do not take it, I will go on." It says distinctly, " If you 
do not take it, I will become bankrupt." I am clearly of opinion, 
that where a man says to his creditors, as the debtor did in this 
case, "I can only pay lOs. in the pound, and I cannot pay that 
except through my friends, and if you do not take it I must be 
bankrupt,'* the notice is sufficient. I entirely agree with the de- 
cision of the County Court Judge, and I am persuaded that it 
would be frittering away the language of the section if it was not 
held that this was an absolute notice within the section. 



A. L. Smith, J. : 

I am of the same opinion, and I must confess that, if it were not 
for the cases of In re Friedlander and hi re Walsh, I should have 
thought the point unarguable. The section says that a debtor 
commits an act of bankruptcy if he '* gives notice to any of his 
creditors that he has suspended, or that he is about to suspend 
payment of his debts." Here we have a debtor who, in the most 
formal manner, calls a meeting of his creditors, and in effect says : 
*' The most I can pay is lOs, ; I shall get that from my friends ; 
and if you do not take it, I shall go to the Court of Bankruptcy." 
If that is not a notice, what in the world is ? What has he got 
his creditors together for ? Now, are we precluded from taking 
this common-sense view by the cases which have been decided ? 
The case of In re Friedlander was a bad case for the section — that 
is, bad for the Court to put a broad construction on the section. 
Then, in the case of In re Walsh, it was a mere notice of insol- 
vency. Nobody has yet said that a notice of insolvency coupled 
with something else is not a notice of suspension. Where a man 
says "I am insolvent, and I shall seek the protection of the 
Court," surely the notice is sufficiently absolute. I am clearly of 
opinion that the decision of the County Court Judge must be upheld. 

Appeal dismissed with costs. 

Cases relied upon and referred to : — 

In re Friedlander, Ex parte Oastler d- Co. See ante, Volume I., 
page 207, L. R. 13 Ch. Div. 474. 

In re Walsh, Ex parte The Trustee. See ante, page 112. 
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In re CLARKSON, Ex parte ALLESTEEE. 
In re CLARKSON, Ex parte CLARKSON. 

Banh'uptcy Acty 1883, section 28. 

Discharge of bankrupt — Conditions of discliarge — Judgment entered under section 

28, sxdysection (6). 

A debtor at the time when the action was commenced in which final 
judgment was obtained against him, npon which the receiving order was 
subsequently made, carried on business in partnership with his father, and 
had a considerable income. During the pendency of the proceedings in 
the action, the debtor paid away the money belonging to him in the busi- 
ness, and also received notice from his father to quit the partnership. 
. The County Court judge granted the bankrupt his discharge on the 
terms that he should pay to the trustee in the bankruptcy the sum of £100 
out of his earnings or income or any after acquired property. 

Held (on appeal) : That the order of the County Court judge must be 
modified, and that there w^ould be an order granting to the bankrupt his 
discharge on consenting to judgment being entered against him in the terms 
of section 28, subsection (6), of the Bankruptcy Act, 1863. 



DIVISIONAL 
COURT. 

Before 

Cave, J., 

and 

A. L. Smith, J, 

1885. 

June 2ith, 



T 



HESE cases were taken together, and were appeals against an 
order of the learned judge of the Burton County Court, made on 
May 11th, 1885, and granting to the bankrupt, O. R. darkson, 
his discharge upon the terms that he should pay to the trustee 
in the bankruptcy the sum of 700Z. out of his earnings or income, 
or out of any after-acquired propei-ty. 

In the first appeal, the appellant. Miss Allestrcc^ the principal 
creditor, appealed from the above order on the ground that the 
terms imposed were too lenient. 

In the second appeal, the bankrupt Ckirkson himself appealed 
on the ground that the terms were much too hard. 

On February 20th, 1884, an action for breach of promise of 
marriage was commenced by Miss Allestree against the debtor 
ClarksoUy and on May 2nd, 1884, the statement of claim was 
delivered. 

On June 8rd, 1884, the defendant in the action delivered his 
defence, in which, among other pleas, he alleged unchastity on the 
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part of the plaintiff, and that he first discovered the fact after the 
promise had been made. 

On June 26th, 1884, however, the defendant obtained leave to 
amend by striking out the plea of unchastity, and on July 15th, 
1884, he withdrew his defence altogether. 

Owing to the long vacation intervening judgment was not signed 
until October 30th, 1884, but an enquiry took place before the 
sheriff on November 13th, which resulted in a verdict for the 
plaintiff for 1,500!., with costs taxed at 115Z. 

It appeared that at the time when the promise was made, 
and the action commenced, the debtor was in partnership with his 
father as a brewer, and had a considerable amount of money in the 
business, his income being 700/. a year. During the pendency of 
the proceedings, however, the whole of this money was drawn out 
and paid away, and notice to leave the business was also given to 
the debtor by his father, in accordance with certain articles of the 
partnership. 

On November 24th, 1884, after the verdict Lad been given, an 
offer of 500Z. was made by the defendant's solicitor to the plain- 
tiff, but this was not accepted, and on December 28th a bankruptcy 
notice was served by the plaintiff, claiming 1,600!., upon which a 
receiving order was made on December 3lBt. 

The statement of affairs filed by the debtor showed assets 
amounting to only 80?., and debts 1,615!. due to Miss Allestree, 
together with 180!. to other creditors. 

The discharge of the bankrupt was subsequently granted by the 
learned County Court Judge upon the terms above set out, against 
which the present appeals were lodged. 



E. Cooper Willis, Q.C. {F. C. WiUis with him) for Miss 
Allestree. 

I most strongly object to the plea put forward by the defendant 
in his defence. No one ought to put such a plea on record unless 
he is prepared to substantiate it. Moreover, it is a very strange 
coincidence that the notice to leave the business was given by the 
father at the time when it was. When the Court has to consider 
the case of a discharge, the Court looks at the whole of a debtor*s 
conduct. Here the debtor said, in his examination by the official 
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receiyer, that be had spent the money, and that his insolvency was 
due to the amount he had spent on Miss AUestree, and that the 
action was brought out of revenge and spite. Section 28 of the 
Bankruptcy Act, 1888, provides for the discharge of a bankrupt, 
and enacts that such discharge shall be refused in all cases where 
the bankrupt has committed any misdemeanour under that Act 
or the Debtors Act, 1869 ; and further, that the Court shall on 
proof of certain facts, " either refuse the order, or suspend the 
operation of the order for a specified time, or grant an order of 
discharge subject to such conditions as aforesaid.'' Those facts 
are enumerated in sub-section (3) of section 28, and include 
(e) " That the bankrupt has put any of his creditors to unnecessary 
expense by a frivolous or vexatious defence to any action properly 
brought against him." That is this case. What I submit is, 
that, having regard to all the circumstances of the case, the 
proper order would be, not that the bankrupt should pay a part of 
his debt, but that if hereafter he could be made to pay the whole 
he should do so, and that judgment should be entered against 
him, not to be put in force without leave of the Court. That could 
be done under section 28, sub-section (6), which provides that : — 
'' The Court may, as one of the conditions referred to in this 
section, require the bankrupt to consent to judgment being entered 
against him by the official receiver or trustee for any balance of 
the debts provable under the bankruptcy which is not satisfied at 
the date of his discharge ; but in such case execution shall not be 
issued on the judgment without leave of the Court, which leave 
may be given on proof that the bankrupt has, since his discharge, 
acquired property or income available for payment of his debts." 
Consider for one moment the conduct of the debtor in this case. 
Between Februaiy 20th and October BOth he got rid of all the 
money standing in his name — all his income — and went out of the 
business. That was all after action brought. If ever there was a 
case in which the Court ought to impose serious conditions of 
discharge this is one. 
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Bigham Q.C. {Hextall with him) for the bankrupt Clarkson. 

I submit that the order made is much too severe. The Court 
in considering a discbarge looks at and acts on the report of the 
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official receiver. The Court does not go behind that report. 
It is the only material on which the judge ought to proceed. This 
is not the ordinary case of a man going to the Bankruptcy Court 
on his own petition. The debtor was taken to the Court. He 
had made a reasonable oflfer to Miss AUestree, which was refused. 
It is quite impossible that the debtor will, at any rate for many 
years, be able to carry out the order as it stands, for he is now 
simply employed as a brewer's traveller, and his salary, which 
constitutes all his income, amounts to only 3Z. a week. The 
payments alleged to have been made were made bond fide ; and 
the father had a perfect right to give the debtor notice to leave the 
business in the way he did. 



Judgment. 



Cave, J. : 

I am of opinion that the order of the County Court Judge in this 
case must be modified. As it stands it does not meet the position 
of the case. The Court has power to grant a discharge subject to 
conditions, and the County Court Judge has granted a discharge 
subject to conditions, which I think cannot be fulfilled by the 
debtor if this is a genuine case. The debtor is to be discharged 
upon the terms that he shall pay to the trustee in the bankruptcy, 
the sum of £700 out of his earnings or income, or any after- 
acquired property. If the case is bond fide he is now a clerk at 
150Z. a year. • He could not possibly put by more than 50Z. a year 
out of that. It would take him fourteen years to pay the £700, 
and if those facts are true, the conditions are too hai'd. But it 
may be that those facts are not true. The debtor is the son of a 
wealthy brewer. Up to and after it was known the action was 
brought he had an income of 700Z. a year, dependent, it is true, on 
his father's favour, and he went on enjoying it until the very 
ill-advised plea he set up was withdrawn. I must doubt whether 
the notice to dissolve the partnership — which was given, it seems, 
on the very day when the plea was withdrawn — was not given with 
the object that the debtor should be able to represent himself 
without income. If that is so, it mighb bo that the father would 
pay the 700^ to-morrow and take his son back. That would be a 
most unfair use of the bankruptcy law. I think, therefore^ that 
the discharge should be granted on the condition that the bank- 
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rapt consent to judgment being entered against bim. No execu- 
tion can issue witbout leave of tbe Court, and tbis course will baye 
tbe advantage of keeping tbe matter witbin tbe bands of tbe Court. 
It will prevent undue barsbness to tbe debtor, and will also prevent 
bis doing anytbing unfair. Tbe order of tbe Court below will be 
discbarged, and tbere will be an order tbat tbe debtor sball bave 
bis discbarge on consenting to judgment being entered against bim. 
in tbe terms of Section 28, sub-section (6), of tbe Bankruptcy Act, 
1883. 



1885. 

In re 
Clarkson, 

£x PARTE 

Allestree. 

In re 
Clarkson, 

Ex PARTE 

Claukson. 



A. L. Smith, J.: 
I entirely agree. 

Order accordingly. 

Solicitors: Jennings, Son, d Burton, for Miss Allestree. 
Brook, Chapman, d- Co., for tbe bankrupt. 



In re knight, Ex parte COOPER. 

Bankruptcy Act, 1883, section 47, suhsection (2). 
Marriage settlement — Future settlement of money. 



DIVISIONAL 
COURT. 

Before 
Cave, J., 

AND 

A. L. Smith, J. 
1885. 



Where by a marriage settlement the settlor covenanted that he, during 
his life, or his representatives within twelve months after his death, would June 24eA. 
pay the sum of £5000 to the trustees to he held by them on the trusts of 
the settlement, and tlie settlor subsequently became bankrupt. 

Held, following the decision of the Court of Appeal in the case of Ex 
parte Bishop, In re Tonnies (L. R 8 Ch. App. 718) : That a covenant for 
payment of a sum of money not specifically earmarked, was not within 
section 47, subsection (2), of the Bankruptcy Act, 1883, as a covenant for 
the future settlement of money or property in which the settlor had no 
interest at the date of his marriage, and that the trustees were entitled to 
prove against the estate. 



T 



HIS was an an appeal against an order of tbe learned judge of 
tbe Leeds County Court allowing a proof. 
Jo tbe year 1878 tbe bankiiipt, Arthur Knight, wbo was tben 



224, BANKEUPTOY REPOETS. 

188.5. assisting his father as a stationer, married a lady haying property 
^^ both in possession and expectation, which property was settled on 
KxioHT, herself. 

£x FAllTB 

Cooper. At that time Knight himself had no property whateyer, but in 
yiew of the marriage he then executed a marriage settlement, by 
which he coyenanted that he during his life, or his representatiyes 
within twelve months after his death, would pay the sum of 5000/. 
to the trustees of the said settlement. 

Knight subsequently became bankrupt, and the question now 
arose whether such settlement was yalid, and the debt provable by 
the trustees under it. 

West for the appellant, the trustee in the bankruptcy. 

The sole point seems to be, Does this case come within the case 
of Ex parte Bishop, In re Tonnies (L. R. 8 Ch. App. 718), or can 
it be distinguished? Section 47, sub-section (2), of the Bank- 
ruptcy Act, 1883, provides that " any covenant or contract made in 
consideration of marriage, for the future settlement on or for the 
settlor's wife or children, of any money or property wherein he had 
not at the date of his marriage any estate or interest, whether 
vested or contingent, in possession or remainder, and not being 
money or property of or in right of his wife, shall, on his becoming 
bankrupt before the property or money has been actually trans- 
ferred or paid pursuant to the contract or covenant, be void as 
against the trustee in the bankruptcy." On the wording of that 
section this is the very case that the Act had regard to. A trader 
who is about to marry cannot enter into a covenant to say he will 
hereafter settle money which will give the trustees of the settle- 
ment the right to go against and in conflict with his trade creditors. 
In the case of Ex parte Bishop, " A trader by his marriage settle- 
ment covenanted that he would pay 6,000i. to the trustees on or 
before a given day, to be held by them on the trusts of the settle- 
ment. Before the money was payable he filed a petition for 
liquidation by arrangement : — And it was held (ajfirming the de- 
cision of Bacon, C.J.), that a covenant for payment of a sum of 
money not specifically earmarked, was not within the 91st section 
of the Bankruptcy Act, 1869, as a covenant for the future settle- 
ment of money or property in which the trader had no interest at 
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the date of his marriage, and that the trustees were entitled to igss. 
prove against his estate for the 6,000/., less the value of the iJJ^. 
settlor's life interest, which they were entitled to retain." The Knight, 

. "^ Ex PARTE 

question is, does the case of Ex parte Bishop go to a case where Cooper. 
the settlor has nothing. A man who has money is entitled to 
settle, and he is entitled to covenant to settle. A man who has not 
cannot settle, and he is not entitled to covenant to settle. If this 
man Knight had nothing at the time of the settlement — had 
nothing but what is left to us all, " hope," — it is a void settlement. 
I would refer your Lordships to the report of the case of Ex parte 
Bisliop in the Court below (28 L. T. 567), which seems to show 
that the settlor there had money, and Chief Judge Baoon said : 
''I have to consider whether this covenant to pay entered into by a 
man who at that time, as is admitted, was solvent, and had the 
apparent means of satisfying the covenant, is a covenant to settle 
money or property in which he had not an interest. ... It is 
said that this is a covenant to settle money or property in which he 
had no interest. The Act of Parliament is directly opposed to 
such a state of circumstances, and if he had agreed to settle money 
or property in which he had no interest, then it would be clearly 
within the prohibition of the statute. But I do not read this 
covenant as being that. The covenant is merely a personal cove- 
nant on his part, not settling any property or money in which he 
had no interest. I do not say that there is not considerable diffi- 
culty in the construction of the clause, but as there is no other law 
upon the subject than that which is contained in these words, and 
applying these words to the admitted facts of the case, I cannot 
persuade myself that this covenant falls within the prohibition of 
the statute. It is a covenant to pay a sum of money on a day 
fixed without any reference to any property, and not out of any- 
thing which is there specified." 

BaiUcBy for the trustees of the settlement, was not called upon< 

Cave, J. : 

I am of opinion that this appeal must be dismissed. The case Judgment. 
of Ex parte Bishop^ In re Tonnies (L. R. 8 Ch. App. 718), cannot 
be got over. The decision there was that such a covenant as we 

M.B. — ^VOL. n. Q 
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1886. have before us was not within the corresponding section of the 

JjJ^jj Bankruptcy Act, 1869, as being a covenant for the ^ure settle- 

Knight, ment of money or property in which the settlor had no interest 
Ex PAiiTB J r r J 

GoopxB. at the date of his marriage, and that the trustees were entitled 
to prove against his estate. We are bound by the Court of 
Appeal. 

A. L. Smith, J. : 

I am entirely of the same opinion. If this case had come before 
us res Integra much might have been urged on behalf of the appel- 
lant. But when we look at the judgments in the Court of Appeal, 
in Ex parte BisJiop, we find Lord Justice James says : '* The Chief 
Judge has been of opinion, and I cannot entertain a doubt that he 
was correct in his conclusion that this covenant is not within the 
words of the 91st section, or the intention of the legislature in 
framing it. I am of opinion that if the legislature had intended 
that it should apply to a common covenant to pay a sum of money 
to trustees of a marriage settlement, they would have said so. But 
these words are ' a covenant or contract for the future settlement 

art 

of any money or property, wherein he had not at the date of his 
marriage any estate or interest, whether vested or contingent, in 
possession or remainder.' The plain intention was to prevent 
settlements of property expected to accrue at a future time, in 
which the settlor had no present interest." And Lord Justice 
Mellish says, " The object of the legislature was to provide that 
specific money or property which, but for the section, would have 
gone to the trustees exclusively, should be divided equally among 
the creditors. A covenant to settle such money or property would 
in equity have bound it when it came into actual possession, and 
the intention was that if the covenantor had no interest at the time 
it should go to the creditors, and not to the trustees of the settle- 
ment. If this had been a covenant that in case any property was 
left to the covenantor by his father or any other person, he would 
settle it, and the covenantor had no interest in it at the time, the 
covenant would be void against the trustee in bankruptcy, and any 
property which might be realised would be divisible among the 
creditors. The word ' money,' in my opinion, refers to something 
in the same nature as ' property,' namely something specific, and 
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does not apply to that which is a mere debt due from the settlor." iss5. 

The present appeal must therefore be dismissed. j^^ 

Appeal dismissed tcith costs. Ex tabtb 



COOPEB. 



Solicitors : Middleton dt Co. for the trustee in the bankruptcy. 
Nelson, Wright <t Nelson for the respondents. 

Case referred to and followed : — 

Ex parte Bishop, In re Tonnies, L. K. 8 Ch. App. 718 ; 42 
L. J. Bank. 107 ; 28 L. T. 567 and 862. 



PRACTICE. 

In re MUNDY, Ex parte STEAD. ^^^^j^ ^p 

APPEAL. 
Bankruptcy Rules, 1883, Rides 112 and 116. Before the 

Preliminary ohjection — Appeal out of time — Notice — Costs—Rules of the Supreme ^hb Rolls, 

Court, Order LVIII., Rules 9 and 15. Baooallat, 

li.J.y 

Held : That as a matter of courtesy, the solicitor of a respondent, if he is ^^T'« J"*^* 
aware of a preliminary objection to an appeal, ought as early as possible ^^] 
to give notice to his opponent of such preliminary objection. July 17^4 

If, however, the notice is not given, and the appeal is dismissed on 
the preliminary objection, such omission to give notice is no reason for 
depriving the respondent of the costs of the appeal. 

Compare and quaere In re Speight, Ex parte Brooke (L. B. 13 Q. B. D. 
42), and In re Bknkhom, Ex parte Blease and Blease (see ante. Volume I., 
Page 280). 

This was an appeal from an order of Mr. Justice Cave. 

E. Cooper Willis, Q,C, {Nicoll with him), for the appellant. 
Wace for the respondent. 

Wace : 

I have a preliminary objection. The notice of appeal was giveil 
too late. The judgment was on May 22, 1885. The notice of 
appeal was not served until June 18th. The appeal is out of time^ 

q2 



I 



vJ v\ 
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1885. 
In re 

MUNDT, 
£x PAKTB 

Stead. 



(See K. S. C. Order LVIII. Rules 9, 16. Bankruptcy Rules, 
1883, Rules 112 and 116.) 

E. Cooper WiUis, Q.C. : 

I must admit that I am a day or so out of time. The fact is 
that the appellant wrote to the respondent saying he intended to 
appeal, and seems to have thought that that would be taken as 
notice of appeal. If the respondent now stands upon his strict 
rights I cannot combat them. But if the objection is held fatal, I 
ask that the appeal may at any rate be dismissed without costs. 
The respondent did not give us previous notice of his intention to 
rely on this preliminary objection. There was at any rate no 
notice until after counsel's briefs on the appeal had been delivered. 
In the case of hi re Speight, Ex parte Brooke (L. R. 18 Q. B. D. 
42), it was held, that ** when the respondent to an appeal intended 
to take a preliminary objection, he should give notice to the appel- 
lant at the earliest possible moment of his intention so to do, and of 
the nature of the objection, in order that the appellant might know 
that if he went on with his appeal, he did so at the peril of costs." 
Also in the more recent case of In re Blenkhortiy Ex parte Blease 
iC- Blease (see atite, Volume I., page 280), the Divisional Court in 
Bankruptcy upheld that practice and dismissed an appeal which 
was out of time, without costs. 



Juclgment. 



The Master of the Rolls (Brett, Lord Esher) : 

I agree with the cases which have been quoted to this extent, 
that, as a matter of professional courtesy, a solicitor ought to 
inform his opponent of his intention to rely on an objection of this 
nature. In good offices this would -doubtless be done. But it is 
not a matter of law, and the omission to give the notice makes no 
difference as to costs, and is no reason for depriving thp respondent 
of them. The appeal must, therefore, be dismissed with costs. 

Baggallat, L.J., and Fry, L.J., concurred. 
Appeal dismissed with costs. 

Solicitors : Deacan, Son, d- Gibson, for the appellant. 
Loxdale Jc Jones for the respondent. 
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Cases relied upon : — 1885, 

In re Speight, Ex parte Brooke, L. R. 13 Q, B. D. 42. In re 

In re Blenkhom, Ex parte Blease d- Blease. See ante, Volume I., ex p^^tb 

page 280 : L. R. 14 Q. B. D. 123. Stead. 



In rk TIPPETT, Ex parte TIPPETT. court of 

APPEAL. 
Banhrwptcy Rules, 1883, rules 112 and 116. 'mIotto™ 

TUB RoIjI.S 

Preliminary objection — Appeal out of time— Rules of the Supreme Court, Order Raooallay 

LVIIL, Rules 9 and 15 — Order appealed from in the nature of an inter^ L.J., 

locutary order. P^^y, L.J. 

^ 1886. 

On an appeal from the refusal by the registrar of an application of the ^~^ 
debtor for leave to sammon a fresh first meeting of his creditors, the objec- ^V * ' 
tion was taken that the appeal was out of time. 

The appellant's solicitor deposed that he had mistaken the effect of the 
rales, and was of opinion that the time for appealing ran from the date of 
the perfecting of the order, instead of the date when it was pronounced. 

Held : That the order appealed from was in the nature of an inter- 
locutory order, and as no harm could be done to any one, the time would 
now be extended* 



T 



HIS was an appeal from a decision of Mr. Registrar Pepya 
refasing an application made by the debtor Tippett for leave to 
summon a fresh first meeting of his creditors. 

Hansell for the appellant. 

J. Linklater for the respondent. 

A. White for the of&cial receiver. 

Linklater : 

The appeal is out of time. The order appealed from was made 
on June 4th last. Notice of appeal was not given until June 
80th. 

Hansell : 

I hav9 ftn {affidavit answering that objection. The delay was 
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1883. 

Ix RB 

TiPPBTT, 

Ex PARTE 

TiPPETT. 
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caused by mistake. The mistake arose in this way. The order, 
although made on June 4th, was not drawn up until June 15th. 
The appellant* s solicitor thought that the time ran from the date 
of the drawing up or perfecting of the order instead of from the 
date when it was pronounced. Rule 112 of the Bankruptcy Bules, 
1883, runs thus : — " Subject to the powers of the Court of Appeal 
to extend the time, under special circumstances, no appeal to the 
Court of Appeal from any order of the Court shall be brought after 
the expiration of twenty-one days. The said period shall be cal- 
culated from the time at which the order is signed, entered, or 
otherwise perfected ; or, in the case of the refusal of an applica- 
tion, from the date of such refusal." Of course the solicitor was 
wrong, but it is hard that the appellant should lose his right, and 
I ask the Court under the circumstances now to extend the time. 



A. White for the official receiver : 

On June 80th the official receiyer gave notice to the appellant 
that he was out of time. The affidavit of the solicitor explaining 
this mistake was not filed until this morning, July 17th. 



Judgment. 



The Master of the Bolls (Lobd Esheb) : 

It seems to me that the order appealed from was in the nature 
of an interlocutory order. No harm has been done to any one, 
and if we allow the appeal to be heard now without delay, no harm 
can be done to any one. We will, therefore, hear the appeal, but 
if any harm has been caused I do not say that we should do so. 



Baggallay, L. J. : 

I hold the same view. I adhere still to what I said in the case 
of Collins V. The Vestry of Paddington (L. B. 6 Q. B. D. 368). 
There a distinction was drawn between granting an extension of 
time after final judgment and in interlocutory proceedings. I then 
expressed the opinion that although before judgment applications 
for extension of time should be freely granted, yet after judgment 
applications of the kind ought to be allowed only with very great 
caution. I do not express now any decided opinion, but it seems 
to me that the present appeal is in the nature of an interlocutory 



COURT OF APPEAL. 231 

proceeding. It does seem one of a class of cases in which, if a 1335. 
proper reason is assigned for an extension of time, such extension j'Jp^ 
may be granted. I do not go so far as to say that as a general Tippett, 
rule the fact that a solicitor says he has read the rule wrongly Tippett. 
affords a good reason. If that were so it would open a door to 
much that is harmful. But here I do not think any harm can be 
done by allowing the appeal to be heard, and we will, therefore, 
extend the time for that purpose. 

Fby, L. J. : 

I will not disagree, but I must say that if I had been sitting 
alone I fear I should have felt constrained to take a different view. 
To me the affidavit put in in explanation of the delay is highly 
unsatisfactory. The rule is quite plain, and it is difficult to under- 
stand how its meaning could be mistaken. 

Objection allowed, but time extended. 

The appeal was then heard on the merits and dismissed with 
costs. 

Solicitors : J. PettengiU for the appellant. 

Bobbins, Cameron d; Kenn for the respondent. 
W. W, Aldridge for the official receiver. 

Case referred to : — 

Collins V. The Vestry of Paddington, L. R. 6 Q. B. D. 868. 
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COURT OF 
^iPPEAL. 

Before tub 
Master of 
THE Rolls, 

Bag G ALLAY, 

Jj.J ., 

Fry, L.J. 

1885. 

July 17. 



PRACTICE. 

In re marsh, Ex parte MABSH. 

Taxation of cesU of solicitor to trusts in bankruptcy — Costs of taxation — 

6 <fc 7 Vict c. 73. 

Held : (1) That where in an ordinary taxation of the costs of the soli- 
citor to the trustee in the bankruptcy, the amount of the solicitor's bill is 
reduced by more than one-sixth, there is no rule in the Court of Bank- 
ruptcy that such solicitor shall pay the costs of the taxation. 

(2) That the provisions of the Attorneys and Solicitors Act (6 & 7 Vict, 
c. 73), do not apply in an ordinary reference to tax such costs, but the 
taxation is regulated by the practice of the Ck)urt of Bankruptcy. 



T 



HIS was an appeal frdm a decision of Mr. Begistrar Murray 
dismissing an application made by Mrs. Marsh, the wife of the 
bankrupt, that Mr. A. E, Rosenthal, the solicitor to the trustee in 
the bankruptcy, and Messrs. BadcUffes, Cator A Martineau, who 
had been employed by the trustee in certain special business con- 
nected with the bankruptcy, might be ordered to pay the costs of 
the taxation of their respective bills of costs, on the ground that 
in each case more than one-sixth of the amount had been taxed off. 

Orders were made for the taxation of the above-mentioned bills 
in ordinary course, and Mrs. Marsh, who had been admitted as a 
creditor upon the estate of the bankrupt, obtained an order giving 
her leave to attend such taxation, which she attended by her soli- 
citor. 

The bill of Mr. Rosenthal as carried in for taxation amounted to 
257/. Us, 9d., and that of Messrs. Radcliffes, Cator d Martineau 
to 1331. 14s. M. In the former case 91{. 14a. lid,, and in the 
latter 25Z. is, 8d, was taxed off. In each case the bill was reduced 
by more than one-sixth. 

Mrs. Marsh thereupon applied to the court under the provisions 
of the [Attorneys and Solicitors Act, 1843 (6 & 7 Vict. c. 73, 
sections 37, 38, and 39), for an order that the solicitors named 
might be ordered to pay the costs of the taxation. 

The learned Begistrar, in refusing the application, said, ** The 
application is novel and unprecedented, unknown in the taxing 
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master's office, so far as regards the taxation of trustee's solicitors 1335. 
bills, and none the less novel and unprecedented because the j"""^ 
application happens to be made not by the trustee himself, but by Mahsh, 
a creditor. The application is one which is altogether outside the 'mabsh. 
provisions of the 6 & 7 Vict c. 73, commonly known as the Attor- 
neys and Solicitors Act, and must be governed by the practice 
obtaining in this, the Bankruptcy Gourfc. The cases cited in 
support of the application, the most recent of which is over fifty 
years old, were all cases in which orders of reference were made at 
the instance of the assignees of the parties chargeable, and no 
doubt show that in those days there was a practice under which 
by analogy to the practice in the Courts at Westminster Hall, the 
costs of the taxation were ordered to be paid according to the 
result. But in those days there were no rules of Court as regards 
such taxation, nor in fact any Taxing Master's Department in 
Bankruptcy at all, and it is curious to trace back the position of 
things in regard to these taxations, which I have done shortly 
with the very able assistance of Mr. Duncan Stewart, one of the 
taxing masters of this court. • 

" The application is, in my opinion, misconceived and untenable, 
and must be dismissed with costs." 

From this decision Mrs. Marsh now appealed. 

Woodfall {Atherley Jones with him) for the appellant. 

The application falls under sections 37, 38, and 39 of the 
Attorney and Solicitors Act, 1843. The trustee is chargeable with 
the bill, but the creditors are liable to pay it. In the case of Ex 
parte Fosbrooke (5 Jur. 370), one of three co-assignees, in opposi- 
tion to the wish of his co-assignees, proceeded to tax the solicitors 
bill, and succeeded in taxing o£f one-sixth of the amount, and it was 
held that he was entitled to his extra costs incurred in so doing, 
by being obliged to employ a solicitor fbr himself; and that the 
bankrupt's estate was liable to the difference between the costs 
incurred in taxation as between party and party, and as between 
solicitor and client. 

Rosenthal for Mr. A. E. Bosenthal ; and 

F. G. Willis for Messrs. Radcliffes, Cator & Martineau were 
not called upon. 



234 



1885. 

In he 

Marsh, 

Ex PABTB 

Marsh. 
Judgment. 
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The Masteb of the Bolls (Lord Esheb) : 

I am of opinion that the decision of the Registrar was quite 
right. The application was contrary to the settled practice of the 
Court of Bankruptcy, and the appellant is not a party named in 
any of the sections of the Attorney and Solicitors Act for the 
purposes of an application of this kind. That Act did not apply. 
The appeal must, therefore, be dismissed with costs. 



Baggallay, L. J. : 
I entirely agree. 

Fry, L. J. : 

And I also. The Registrar says that at any rate for the last 
fifty years no such practice has been known in the Bankruptcy 
Court. 

Solicitors : E. Kimber for the appellant. 
A. E. Rosenthal. 
Badclifes, Cator, dt Martineau. 

Case referred to. 

Ex parte Fosbrooke, 5 Jur. 370. 



COLONIAL BANK v. WHINNEY. 

Bcmkruptey Act, 1883, Section 44, atLb-section (iii.). 



COURT OP 
APPEAL. 

BSFOBB 

Cotton, L.J., 

^^^"^ ^^'* Order or disposition — ^* Trade or business " — Reputed ovmership — EaUway shares 

1886. 



in name of a partner — Chose in action. 



June 22 and 
July 22. 



Where a partner in a etockbroking firm purchased shares in a railway 
company with money of the firm, and subsequently deposited the share 
certificates with the firm's bankers as security or cover for advances made 
by them to the firm, and before notice of the deposit had been given to 
the railway company, the firm, and also the members of it were adjudi- 
cated bankrupts. 

Held : (1) That the trustee in the bankruptcy was entitled to such shares 
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as goods in " the possession, order, or disposition of the bankrupt in his jgg^ 
trade or business," within section 44^ sub -section (iiL), of the Bankruptcy w,-^ 
Act, 1883. Colonial 

(2) That the words " in his trade or business *' in the said section, mean w^^^IIl 
" for the purposes of and as connected with his trade or business." 

(3) (Fry, L. J., dissentiente.) That such shares were notchoses inaction 
within the meaning of the Act, so as to be excepted from the doctrine of 
reputed ownership. 



Whinney, 



T 



HIS was an appeal from a decision of Yice-Chancellor Bacon, 
and raised an important question between the holders of railway 
share certificates deposited with them as security for a debt, and 
the trustee in the bankruptcy of the depositor, by whom they were 
claimed under the reputed ownership clause, section 44, sub- 
section (iii.), of the Bankruptcy Act, 1883. 

The case arose out of the failure of the firm of P. W, Thomas 
(t Co., consisting of W. E. Blakeway and P. W. Thomas, who 
carried on business as stock and share brokers. 

Previous to the year 1880 certain shares in the Forth Bridge 
Bailway Company were purchased by TF. E. Blakeway with monies 
of the firm, such shares being registered in his sole name. Galls 
on the shares were made on W, E, Blaketvay alone as such regis- 
tered owner, but were paid with monies of the firm, and the divi- 
dends on the shares were from time to time paid into the bank to 
the account of the firm. 

On April 1st, 1880, the firm owing the sum of 180,000{. to the 
Colonial Bank, W. E. Blakeway deposited with the bank as 
security or cover for advances made these certificates of the Forth 
Bridge shares. 

On January 29th, 1884, W. E. Blakeway absconded, and on 
January 30th, P. ^. Thomas presented a Jbankruptcy petition, 
upon which, on the 31st, a receiving order was made. 

On February 1st, 1884, a petition was presented against the 
firm, and on February 5th the members of it were adjudicated 
bankrupts. 

No notice to the Forth Bridge Company of the deposit of the 
share certificates was given by the Colonial Bank until January 
Slst, 1884. 

The shares were claimed by the trustee in the bankruptcy on 
the ground that they belonged to the firm, and it was held by 
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1885. Vice-Chancellor Bacon that snch shares were ^* goods in the pos- 

CoLwriAL session, order, or disposition" of the firm "in their trade or 

Bank v. business " at the date of their bankruptcy, within section 44, sub- 

section (iii.), and section 168 of the Bankruptcy Act, 1883, and 

therefore belonged to the firm's trustee in the bankruptcy. 

From this decision the Colonial Bank now appealed. 

Rwiy> Q' C. (Northmore Latvrence with him) for the Colonial 
Bank. 

Assuming that Blakeway was the reputed owner, the shares 
were not used in the business of the firm. They were the separate 
propei'ty of Blakeway. In no way could they appear to be firm 
assets. Again, the doctrine of reputed ownership applies only when 
reputation is acquired by means of the goods, so that the reputed 
owner can get credit. In the case of Ex parte Wingfield, In re 
Florence (L. K. 10 Ch. Div. 691), Jessel, M.R., said, at page 598, 
"This is an attempt in the year 1879 to alter the universal 
opinion as to the meaning of this section. It has always been 
called the ' reputed ownership ' clause. Since the passing of the 
Act, 6 Geo. 4, c. 16, there has been no substantial difierence in the 
words. They were intended to meet the case of a man obtaining 
credit from being seen in possession of another person's property 
as his own, and the true owner is to lose his property by reason 
of his haying allowed this credit to be given. That is the real 
meaning of the section, and the words have always been so under- 
stood." It is only in the case of visible goods that the section 
applies. Under the new Act the words " goods in the trade or 
business of the bankrupt " restrict the goods to such as are actually 
used and employed in the trade or business. * Formerly goods be- 
longing to a trader were liable to seizure, which by no stretch of 
imagination could be said to be used in his trade or business. 
That is to be so no longer. Further, these shares being in the 
name of Blakeway, as trustee for the firm, were choses in action 
within the meaning of the Act. In the case of Ex parte Agra 
Bank, In re Worcester (L. R. 8 Ch. App. 655), such shares were 
referred to by Sir W. Page Wood as choses in action. (Counsel 
referred to the cases of Ex parte Hayman, In re Pvlsford, L. R. 
8 Ch. Div. 11 ; 47 L. J. Bank. 54 ; 88 L. T, 288 ; Ex parte 
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Fletcher, In re Bainbridge, It'. R. 8 Ch. Div. 218 ; 47 L. J. Bank. isss. 
70 ; 88 L. T. 229 ; and others.) Co^I^l 

Sir F. Herschell Q. C. {Mar-ten, Q. C, and Buckley with him) Bank v^ 
for the trustee in the bankruptcy. 

The bank were the true owners, and these shares were in the 
possession, order, or disposition of Blakeway, or of the firm with 
their consent, and pass to the trustee. The shares were distinctly 
used in the trade or business of the firm. The phrase '' in his 
trade or business " means simply, in his control for the purpose of 
his business. The shares are not choses in action, and do not 
come within the proviso at the end of the sub-section. In the 
case of Ex parte the Union Bank of Manchester, In re Jackson 
(L. R. 12 Eq. 854)^ it was held by Chief Judge Bacon that shares 
of this description were not choses in action. And in the case of 
Socieie Generale de Paris v. Tramways Union Company (L. R. 
14 Q. B. D. 424), Lord Justice Lindley expressed the same 
opinion. (Counsel also referred to the cases— ^£?x parte Huggins, 
In re Huggins, L. R. 21 Ch. Div. 85 ; Greening, v. Clark, 4 B. & 
C. 316 ; Shaw v. Rowley, 16 M. & W. 810.) 

Jtdy 22nd. 

Cotton, L. J. : 

In this case an action was brought by the Colonial Bank, who Judgment, 
were the equitable mortgagees of certain shares, in order to enforce 
their security against the defendant, the trustee in the bankruptcy 
of the person in whose name the shares were standing. The 
question turns upon whether the trustee in the bankruptcy is 
entitled to these shares under the order and disposition clause — 
section 44, sub-section (iii.) — of the Bankruptcy Act, 1883. That 
section provides that the property of the bankrupt divisible amongst 
his creditors shall comprise " (iii.) All goods being at the com- 
mencement of the bankruptcy, in the possession, order, or disposi- 
tion of the bankrux)t, in his trade or business by the consent and 
permission of the true owner under such circumstances that he is 
the reputed owner thereof; provided that things in action other 
than debts due or growing due to the bankrupt in the course of 
his trade or business, shall not be deemed goods within the mean- 
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18S5. ^S ^^ ^^^ section." The section, in fact, makes applicable for 
Co^AL *^^ payment of the debts of the bankrupt, property which, at the 
Bank v, commencement of the bankruptcy, is in his order or disposition, 
in his trade or business, with the consent of the true owner. In 
the present case the Colonial Bank, having an equitable mortgage, 
were to the extent of that mortgage the true owners of the shares. 
The shares, at the time of the bankruptcy, were standing in the 
name of W. E. Blakeway, who was a partner with P. W. Thomas, 
in the firm of Thomas & Go. They had, however, been bought 
with the partnership money, and it appears to have been the 
practice of the firm to buy shares from time to time, and for the 
purpose of their business to obtain advances on those shares by 
equitable mortgage or otherwise. The first argument put forward 
on behalf of the appellant in this case, was that the shares in 
question were not affected by the sub-section, because the defendant 
was the trustee of the firm, and what he took would go to pay the 
debts of the firm. It was said that if the section applied, as this 
was partnership property, it would go to pay the joint debts, and 
not the debts of Blakeway ; and that the shares could not be in his 
order and disposition in his trade or business. But the defendant 
is not a trustee in bankruptcy of the firm, he is trustee in bank- 
ruptcy of two persons who were trading together. I cannot agree 
that the trade or business of the firm, that is of Blakeway and 
Thomas, was less Blakeway's trade or business because another 
person was associated with him in it. The debts would be no less 
the debts of Blakeway because someone else would be liable with 
him. Neither do I think that the fact that there were calls unpaid 
and the directors were able to prevent the transfer until those 
calls were paid, is of importance. In my opinion, the mere liability 
of the shareholder, which the directors could enforce, and which 
would prevent the transfer until a certain sum of money was paid, 
does not prevent these shares being in the order or disposition of 
the bankrupt. 

The first question to be considered, therefore, arises from the 
fact that the goods must be in the order or disposition of the bank- 
rupt " in his trade or business." Those words are first found in 
the new Bankruptcy Act. Previously the clause applied where 
the man was a trader, and to all goods which were in his order or 
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disposition. There is certainly a little difficulty in the new phrase. isss. 
It is in one way more extensive because it includes business as q^^j^ 
well as trade. It was intended to prevent what occurred when the ^^^ ^- 

\V TIT Vlf KT 

private property of a man was held to be in his order or disposi- 
tion because he was a trader, requiring as it does that it shall be 
in his order or disposition in his trade or business. Now what is 
the meaning of that ? Where there are goods, such as stock-in- 
trade, of course there can be no difficulty. But I think the words 
go further than that. In my opinion, the true interpretation is 
that the goods must be in the banki*upt's order or disposition for 
the purpose of, and as connected with, his trade or business. 
Thus, when we find, as in this case, that the custom of the firm 
was to buy shares out of the partnership money, and to use them 
for the partnership business, and that these shares were so bought 
and so intended to be used, then, in my opinion, the shares were 
in this way in the order or disposition of the bankrupt in his trade 
or business, that is, for the purposes connected with carrying on 
that trade or business. In my opinion, the bank being the true 
owner, the shares were within the order or disposition of the bank- 
rupt with the consent of the true owners. 

But it is necessary also to consider — more especially as there 
appears to be some difference of opinion between us as to its true 
construction — the proviso of the section, which runs, "Provided 
that things in action other than debts due or growing due to the 
bankrupt in the course of his trade or business shall not be deemed 
goods within the meaning of this section." The question is 
whether, within the meaning of this section, shares in a company 
like this, incorporated under the Companies Glauses Act, with 
power of transfer so as to vest the shares at law in the person 
standing on the register, are choses in action. Turning from the 
early meaning of the term chose in action, as defined by Blackstone 
and other authorities (His lordship referred to Blackstone' s Com- 
mentariesy Volume II., pa^e 397, and also to WiUianis' Personal 
Property at page 4) there has been without doubt an extension of 
the original application of that term. At page 6 of Mr. Williams' 
book I find this paragragh. " In modern times also several species 
of property have sprung up which were unknown to the conamon 
law. The funds now afford an investment of which our forefathers 
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1886. were happily ignorant, whilst canal and railway shares, and other 
Co^AL «^*^^s "^ joint-stock companies, and patents and copyrights are 
Bank v, evidently modern sources of wealth ; these kinds of property are 
all of a personal nature, many of them having been made so by 
the Acts of Parliament under the authority of which they have 
originated. For want of a better classification, these subjects of 
personal property are now usually spoken of as choses in action. 
They are, in fact, personal property of an incorporeal nature, and 
a recurrence of the history of their classification amongst choses 
in action will, as we shall hereafter see, help to explain some of 
their peculiarities." It is without doubt a fact as there stated 
that we do find things not originally coming within the description 
of choses in action called by' that name. In the case of Ex parte 
Agra Bank, In re Worcester (L. R. 8 Ch. 656), Lord Hatherley, 
in dealing with the question whether shares were in the order and 
disposition, referred to the principles applicable to dealing with 
choses in action. He said, ''I apprehend the principle of that 
case to be that the first question, where there is an assignment of 
a chose in action, is whether the party who owes the debt or duty, 
as in the present case the directors of the company in which the 
shares were held, has had distinct and formal notice of the assign- 
ment.'' But he did not, it seems to me, intend to decide, nor does 
he decide, that such shares were choses in action. He applied the 
analogy of cases where there has been either an assignment of 
choses in action, or a question whether choses in action are within 
the order or disposition of the bankrupt. It does not, in my 
opinion, amount to a decision that shares are properly choses in 
action. The question really is, not whether speaking generally it 
may be said that shares are choses in action, but rather this — 
whether it is to be said that within this proviso of the Bankruptcy 
Act shares are intended to be referred to as choses in action. I 
look at other portions of the Act, and I must say that although by 
no means conclusive, I am in some degree influenced in my opinion 
that shares are not within this exception by section 60 of the Act, 
which provides, in sub-section (3), " Where any part of the pro- 
perty of the bankrupt consists of stock, shares in ships, shares, or 
any other property transferable in the books of any company, office, 
or person, the trustee may exercise the right to transfer the 
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property to the same extent as the bankrupt might have exercised 1935^ 
it if he had not become bankrupt.*' And by sub-section (5) ^ *""*^ 

Colonial 

" Where any part of the property of the bankrupt consists of things ^^^^ «•• 

in action, such things shall be deemed to have been duly assigned 

to the trustee." This does seem to show, although, as I have said, 

by no means conclusively, that the Legislature when passing the 

Act had in contemplation a distinction between choses in action 

and such things as shares transferable in the books of a company. 

But there is a further fact which, to my mind, is of the greatest 

weight. In the year. 1871 Chief Judge Bacon in the case of Ex 

parte the Union Bank of Manchester, In re Jackson (L. R. 12 Eq. 

854), held under a similar exception in the Bankruptcy Act, 1869, 

that shares were not choses in action. The proviso in the new 

Act is the same as that under which that decision was given. The 

Legislature must have known of that decision, and if it did not 

intend that that construction should have been put upon the pro^ 

viso it would have said so. It would not certainly have framed 

the exception in the same terms. I am, therefore, of opinion that 

these shares were not within the proviso, and that the decision of 

the Vice-Chancellor was right. 

LiNDLEY, L. J. : 

I am of the same opinion. The case is of great practical impor- 
tance, and it appears to be the first of its kind under the new Act, 
to which close attention has been given. These share certificates 
in a Scotch railway company, with blank transfers, were deposited 
with the appellants in the ordinary way of business as security for 
advances to the firm. The bank were not the registered owners of 
the shares, and they did not give notice of the deposit until too 
late — until after Blakeway had absconded and the bankruptcy had 
commenced. The question has arisen whether, under these cir- 
cumstances, the bank can sustain their right to these shares, or 
whether they pass to the trustee of the firm. The first question to 
be considered in looking at section 44, sub-section (iii.), of the 
Bankruptcy Act, 1888, is whether these shares are goods which, 
at the commencement of the bankruptcy were ^' in the possession, 
order, or disposition of the bankrupt in his trade or business, by 
the consent and permission of the true owner, under such circum- 

M.B. — VOL. n. R 
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188?. stances that he is the reputed owner thereof." These shares were 
Colonial standing in the name of Blakeway. He might have transferred 
Bank r. them to any bond fide holder for value without notice, who, on 
registration, would have a perfectly good title. Now comes the 
question, were those shares in his trade or business? What is 
meant by this ? It was contended on behalf of the appellants that 
nothing was in a man's trade or business within the meaning of the 
section which was not visible. The question is without doubt one 
cf considerable difficulty, but I think that that interpretation is 
narrower than the section waiTants. Putting aside, however, the 
peculiar circumstances of this case, stock, funds, or shares would 
not be in a man s trade or business. In the case of a grocer, for 
example, anything standing in his name in a railway company or 
in the funds could scarcely be brought within his trade or business, 
for it has nothing to do with it. But in the present case these 
shares were essentially in the bankrupt's trade or business. They 
were bought with partnership money, although, for convenience, 
they were registered in Blakeway's name, and they were acquired 
and used for the purposes of the business. If the words *^ in his 
trade or business " mean, as in my opinion they do, acquired for 
the purposes of the business, and used for those purposes, then 
these shares clearly were so. Nor do I think that the fact that 
somebody else was interested in the business rendered them less in 
Blakeway's business than they would have been if he had been the 
sole member of the firm. Then, further, we must see whether the 
shares were in Blakeway's order or disposition by the consent and 
permission of the true owner. A person who has a charge upon 
property of this kind is the true owner within the meaning of the 
section, and in this case the shares were in Blakeway's order or 
disposition by the consent and permission of the bank. There yet 
remains the question of the proviso to the section. Are shares 
standing in the name of the bankrupt in railway companies, such 
as the Forth Bridge Company, choses in action within the meaning 
of the section ? I am of opinion that they are not. The expres- 
sion choses in action has varied and been expanded. Originally 
they were used to denote a mere right to sue for debt or for 
damages. The idea seems to have been not that a chose in action 
was not a class of property, but that it was not regarded as property 
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at all. It was a right to sue as distinguished from property. But iggs. 
there is no doubt that the term has come to be applied to what we Colonial 
understand now as property. Stock in the public funds has been ^^^'f ^• 
described as choses in action. Shares in companies were so called 
m the case of Humble v. Mitchell (11 A. & E. 205). The term, 
as Mr. Williams says, may include every kind of personal property 
of an incorporeal nature, for want of a better expression. It is 
only in this loose sense that I can understand it. There is, 
moreover, this most important fact to be taken into account when 
considering whether shares in these companies can be choses in 
action within the meaning of this section. Precisely the same 
question arose under the Bankruptcy Act, 1869. The proviso 
there was exactly the same as in the new Act, and Chief Judge 
Bacon decided that in the case of a registered owner of a share in 
a company governed by the Companies Act, 1862, it was not a 
chose in action. The Legislature must have known of that deci- 
sion, and yet the new Act was drawn in precisely the same 
language. It would be a very strong thing to say, under those 
circumstances, that such language ought to be construed in a 
different way under the new Act than under the old. I am of 
opinion, therefore, that the decision of the Vice- Chancellor was 
right, and that the appeal must be dismissed. 

Frt, L.J., dissented on the ground that the shares in question 
were choses in action and were not within the section. His Lord- 
ship's judgment was confined to this portion of the subject, and 
dealt very fully with the various authorities. In conclusion he 
said : '' For these reasons I feel constrained to conclude that the 
shares in question are things in action, and that consequently they 
are not within the present law relative to reputed o\Miership. I 
have discussed what after all is a simple point, at a length which 
would be needless and pedantic, were it not that I cannot differ 
from my brethren without hesitation and doubt, and that I wish to 
show that I do not differ without an attempt fully to consider 
the question on which I so dissent from their conclusion. My 
opinion is, for the reasons I have given, that the appeal should be 
allowed, but that opinion is, of course, under the circumstances, 
inoperative." 

Appeal dismissed tvith costs. 

B 2 
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FBACTICE. 

Before In BE ANDREWS, Ex PARTE ANDREWS. 

Mr. Justice 

^RRfi' ^awArmpicy Act, 1883, Section 103, suh-sections (4) and (5) ; BankrupUy Rules, 

]^ 1885, Rule 268 (1), (a). 

AvgiirSt 4. 

Judgment summons for committal — Transfer from County Court to Baiikruptcy 

Court — Notice to Judgment debtor. 

Held : (1) That where the judge of a County Court not having jurisdio- 
lion in bankruptcy, at the hearing of a judgment summons for a committal, 
is of opinion that ?. receiving order should be made in lieu of a committal, 
and orders the matter to be transferred to the Bankniptcy Court under 
Rule 268 (1) (a) of the Bankniptcy Rules, 1885, notice of the subsequent 
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proceedings under the order of transfer must Le served on the judgment jggg 

debtor. w^ 

(2) That the Court of Bankruptcy in such a case is not bound to adopt In rb 

the opinion of the County Court judge, and to make a receiving order as a ^^drbtv^s, 

matter of course, but must exercise its own judicial discretion at the Andrews. 
hearing. 



T 



HIS was an application on behalf of the debtor, G. AndreivS, 
to rescind a receiving order which had been made against him. 

The case involved an important point of practice under the 
Debtors Act, 1869, and the Kules made under Section (5) of that 
Act. 

By section 103, sub-section (6), of the Bankruptcy Act, 1883, it 
is provided that, '* "Where, under section 5 of the Debtors Act, 
1869, application is made by a judgment creditor to a Court, having 
bankruptcy jurisdiction, for the committal of a judgment debtor, 

the Court may, if it thinks fit, decline to commit, and in lieu 

* 

thereof, with the consent of the judgment creditor, and on payment 
by him of the prescribed fee, make a receiving order against the 
debtor. In such case the judgment debtor shall be deemed to 
have committed an act of bankruptcy at the time the order is 
made." 

And by Eule 268 (1) (a), of March, 1885, " Where an applica- 
tion to commit is made to the judge of a Court not having bank- 
ruptcy jurisdiction, and he is of opinion that a receiving order 
should be made in lieu of committal, he may order the matter to 
be transferred to the Court to which, under the provisions of the 
Act and Eulcs, a bankruptcy petition against the debtor in relation 
to the amount of the judgment debt would, at the date of the 
transfer, be properly presented." 

On May 13th last, a judgment summons was granted against the 
debtor Andrcm, in the City of London Court — ^which is a Court 
not having jurisdiction in bankruptcy — on the application of Messrs. 
Gosnell dc Co. 

At the adjourned hearing of this summons, Mr. Commissioner 
Kerr being of opinion that a receiving order ought to be made in 
lieu of committal, transferred the summons and all further proceed- 
ings to the High Court sitting in bankruptcy. 

On July 17th, Mr. Justice A. L. Smith, acting as tho Bank- 



246 BANKRUPTCY EEPOBTS. 

1885. ruptcy Judge, made a receiving order as a matter of course, upon 

Inkb ^^® application of the plaintifif 's solicitor, and without any notice 

Andrews, having heen given to the judgment debtor. 

Andubws, The debtor now applied to set aside the order so made. 

Herbert Reed for the applicant. 

The judgment debtor was entitled to notice of the application. 
Under section 103, sub-section (5), of the Bankruptcy Act, 1888, 
there was no power for any court, not having bankruptcy jurisdic- 
tion, to act. That was inconvenient, and so Kule 268 (1) (a), was 
passed to remedy the inconvenience. It seems to be the practice, 
however, if the transferring judge says a case is a fit case, for the 
High Court to make an order without looking into the case, and 
without notice to the judgment debtor. That is wrong. The 
question is very simple. The only Court which has power to make 
a receiving order is a court having bankruptcy jurisdiction. The 
High Court ought to look into the case to decide whether it is a 
proper one for a receiving order to be made, and the judgment 
debtor ought to have notice of the proceedings. No proceedings 
ought to be taken against the status of a defendant without notice. 
The duty of this Court is not a purely ministerial one. The e£fectof 
the transfer is to give this Court the seisin of the matter ; and proper 
notice ought to be given to a judgment debtor so that he may show 
cause. In the present case the balance of the judgment debt was 
only 51, 15s. — and after leaving the City of London Court the credi- 
tor agreed to take payment of the debt by instalments of 10«. each. 

Sidney Woolfiov the judgment creditor. 

I submit that the authority of the Court is purely ministerial 
under the section. Here the judgment debtor has had plenty of 
time to pay the debt had he wished to do so. 

[Cave, J. — The first point is whether you can have a receiving 
order without notice.] 

There is the judgment and the committal summons, and no 
further notice can bo necessary. It is a purely ministerial act on 
the part of the Court. There is no rule which prescribes the 
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necessity of any service of notice upon the debtor. In the case of ]886. 
In re May, Ex parte May (see ante, Volume I., page 232), it was j'JJ^ 
held " That where an order has been made under sub-section (4) of Andbews, 

, Ex PAKTB 

section 125 of the Bankruptcy Act, 1883, transferring proceedings Andrews. 
for the administration of a deceased debtor's estate from the Chan- 
cery Division of the High Court to the Court exercising jurisdiction 
in bankruptcy, the latter Court may make an administration order 
on an ex parte application by a creditor." The same principle 
would apply in a case like the present 

Cave, J. : 

I am of opinion that the receiving order must be rescinded. It Judgment, 
seems to me clearly the proper course is, that, when a case is 
transferred by the judge of a Court not having bankruptcy jurisdic- 
tion, an appointment should be obtained, and the case should go 
into the list with the other summonses, and notice be given to the 
judgment debtor. This Court, after a transfer has taken place, 
ought to see whether a receiving order ought to be made or not. 
It does not act ministerially only, but it has a discretion to exer- 
cise. Sometimes it may happen that this Court will exercise its 
discretion at variance with the Court below, but the object of the 
section is, in my opinion, that the discretion shall be exercised by 
this Court. The case of In re May, Ex parte May, which has 
been quoted, is distinguishable. There the Court from which the 
transfer was made had jurisdiction to deal with the case, and had 
made an administration order. But in the present case the debtor's 
estate was not being administered under any legal process at all, 
and the County Court had only jurisdiction to transfer the hearing 
of the judgment summons to this Court, and it is for this Court to 
decide whether the debtor shall be adjudicated bankrupt. The 
receiving order must, therefore, be set aside, and the summons had 
better be adjourned to go into the list on Saturday. 

Order accordingly. 

Solicitors : H. B. Knight for the judgment debtor. 

Benson ct Benson for the judgment creditor. 

Case relied upon : — 

In re May, Ex parte May, see ante. Volume I., page 232, L. R; 
13 Q. B. D. 552. 
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MB.7r^!cE In re RIDGWAY, Ex parte A. & T. A. RIDGWAY. 

Cave. 

1885. Bankruptcy Actj 1883, Section 44. 

^!*?'^f.r ^fi *'*^'' vi^'os—Gift of port wiiie to children^ Imniedude present gift — Intention 

to give in thefiUwe — Baiikruptcy — Costs, 

Where at the birth of his eldest son, a father laid down a pipe of port wiiie, 
and at the same time expressed an intention to give to his eldest daughter 
certain port wine in particular bins, such wine being thereafter known in 
the family as the wine of the son and daughter, but remaining in the pos- 
session and cellar of the father, who subsequently became bankrupt. 

Held ; (1) That under the circumstances of the case, there was no proof 
of any intention on the part of the father of making a present immediate 
gift, and that the wine belonged to the trustee in the bankruptcy. 

(2) Tliat although it is going too far to say that retention of possession 
by a donor is conclusive proof that there is no immediate present gift, yet 
unless explained, and its efifect destroyed by other circumstances, it is 
strong evidence against the existence of such an intention ; and, in order 
to rebut this inference, circumstances must be proved from which it can 
fairly be inferred that the donor intended to make an immediate gift", so that 
the thing given then ceased to be the donor's, and became the property of 
the donee. It is not enough to prove circumstances from which the proper 
inference is, that the donor intended to make a gift in the future, but so 
that until something further was done to complete the gift, he should 
retain the control over the thing intended to be given. 
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HIS was an application on behalf of Thomas A. Ridgway and 
Miss Alice Ridgivay for an order to restrain the trustee in the 
bankruptcy of Colonel Ridgway from selling certain port wine, 
which the applicants claimed as belonging to them as a gift from 
their father the bankrupt. And for a farther order that such port 
wine, specifically described in the notice of motion, might be 
delivered over to them the said applicants. 

Sidney Wool/ in support of the application. 

The question is whether it can be established that this wine was 
given by Colonel Ridgway to these two children. It was a gift of 
two distinct portions of wine to the eldest daughter and the eldest 
son. With regard to Tom Ridgicay^ nearly twenty years ago, soon 
after the boy's birth, his father laid down for him the pipe of port 
now claimed* This fact was well known to the family and friends, 
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and the pipe lias always been called his. Very soon afterwards, igss. 
Colonel Ridgicay gave certain other wine in particular bins in his j"^^ 
cellar to his daughter Alice, and this has since been known as Ridoway, 

Ex PABTB 

** Alice's wine." The gift in each case was a perfectly good one. a. &T. A. 
It was not necessary that every bottle should bo handed over. It is 
sufficient if there was an intention to give and a giving, and a con- 
sent of reception. [Counsel here read several affidavits of Colonel 
liidgwayf the applicants, the butler, nurse, and several other friends 
and servants of the family, in support. Colonel Ridgway was also 
called and cross-examined by Herbert Reed for the trustee. He 
said : " The wine is at Shepleigh Court in Devonshire, which is 
my country house. My failure was in February last. The whole 
of the pipe, that is fifty-six dozen, called Tom's, is left, except a 
very few bottles. In the case of Tom, it was a pipe. In the case 
of the girl Alice it was several dozens in particular bins. It was 
given to her at the time when, or immediately after, the pipe was 
laid down for Tom. It was then appropriated to her, and was 
thenceforth known in the family as her wine. It was removed 
from one cellar to another, but that was for convenience, and was 
not intended as an outward and visible sign of the gift. We have 
not drunk much of Alice's wine. To the best of my belief, wo 
never took a bottle of the wine without her sanction." By the 
Judge. "My original intention was to give the wine to Alice and 
my other daughter Jane, but I only expressed the intention of 
giving the wine to Alice. I certainly thought that Alice had power 
to sell the wine and put the money in her pocket if she wished."] 

Herbert Reed for the trustee in the bankruptcy. 

I submit that in this case there was no such complete gift as 
must be shown in order to pass this wine to the applicants. At 
least, where constructive delivery is relied upon the property must 
no longer be in the dominion of the donor. In the case of Shower 
V. Pilck (4 Exch. Bep. 478), Baron Alderson said : " To pass 
the property, there must be both a gift and a delivery ; here there 
is hardly a gift, for the words are in the future tense." And by 
Baron Bolfe. " There must be a delivery to make the gift valid." 
Also in the case of Irons v. Sntallpiece (2 B. & Aid. 551), it was 
held that " a verbal gift of a chattel without actual delivery, does 
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not pass the property to the donee." And Abbott, C.J., said : " I 
am of opinion, that by the law of England, in order to transfer 
property by gift, there must either be a deed or instrument of gift, 
or there must be an actual delivery of the thing to the donee. 
Here the gift is merely verbal, and differs from a donatio mortis 
causa only in this respect, that the latter is subject to a condition, 
that if the donor live the thing shall be restored to him. Now, it 
is a well-established rule of law, that a donatio mortis causa does 
not transfer the property without an actual delivery. The pos- 
session must be transferred, in point of fact." In Kent's Com- 
mentaries, Volume IL, section 238, that learned writer says : 
" Gifts inter vivos have no reference to the future, and go into 
immediate and absolute effect. Delivery is essential, both at law 
and in equity, to the validity of a parol gift of a chattel or chose in 
action ; and it is the same, whether it be a gift inter vivos or causa 
mortis. Without actual delivery the title does not pass. A mere 
intention, or naked promise to give, without some act to pass the 
property, is not a gift. There exists the locus penitentise so long 
as the gift is incomplete and left imperfect in the mode of making 
it ; and a court of equity will not interfere and give effect to a gift 
left inchoate and imperfect. The necessity of delivery has been 
maintained in every period of the English law." There must be 
delivery, a mere intention to give is not sufficient ; and the donor 
must deprive himself of dominion. There is an American decision 
in the case of Little v. Willetts (56 Barbour, 125), which holds 
that " No gift inter vivos will confer title unless there bo a positive 
change of possession, and the donor is in no position to repossess 
himself of the subject-matter of the gift, or to recall the same.*' 
In the present case there was no completed gift. Colonel Ridgicay 
could at any time have taken a bottle or more of this wine. 



Sidney Woolf: 

The case of Irons v. Smallpiece has been really overruled. 
(Compare Ward v. Audland, 16 M. & W. 862). Also in the case 
of Winter v. Winter (4 L. T. 689), Mr. Justice Crompton said : 
'' Actual delivery of the chattel is not necessary in a gift inter 
vivos. In the case of a donatio mortis causa there is a reason 
for requiring some formal act. It is sufficient to complete 
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a gift inter vivos that the conduct of the parties should show that iggs. 
tho ownership of the chattel has been changed. Although Irons ^T^ 
V. Smallpiece and Shower v. Pilck have not been overruled, the Ridoway, 
subsequent cases, to speak familiarly, have hit them hard." And a. & T. A. 
in the case of J;i re Harcourt (31 W. R. 578), it was held that " a 
clear intention on the part of the donor to give, acted upon by the 
donee, constitutes a valid gift inter vivos without actual delivery." 
In his judgment Baron Pollock said : " ♦ ♦ ♦ The modern law 
on the subject is founded on Lord Tenterden's judgment in Irons 
V. Smallpiece, I can only say that that case has been before the 
Courts on the common law side of Westminster Hall for a great 
many years, and I cannot myself acquiesce in the view of the law 
there laid down. I am not bound by that decision, because Baron 
Parke, afterwards Lord Wensleydale, in the case of Ward v. 
Audland (16 M, & W. 862, 871), not merely dissented from that 
proposition, but distinctly expressed his opinion that it was not 
law. That was so clearly also the opinion of so eminent a judge 
as Mr. Justice Maule in another case (Lunn v. Thornton^ 1 C. B. 
379), that I think I may take it now that the true view of the law 
is this. The question to be determined is not whether there has 
been an actual handing over of property manually, but whether, 
looking at all the surrounding circumstances of the case, and 
looking particularly at the nature and character of the chattel 
which is proposed to be given, there has or has not been a clear 
intention expressed on the part of the donor to give, and a clear 
intention on the part of the recipient to receive and act upon such 
gift. Whenever such a case should arise again, I am confident that 
that would be the basis of the decision of a Court of common law^ 

and, of course, the same result would follow in a Court of equity. 

* ♦ » >» 



August Uth. 

Cave, J. : 

This is a motion for an order restraining the trustee in the Judgment. 
bankruptcy from selling certain Port alleged to belong to Alice 
Ridgway and to Tom Ridgicay, and the wine is claimed by them as 
a gift from their father the bankrupt. 
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In order to support this claim it is necessary to show circum- 
stances from M'hich an intention of making an immediate present 
gift may reasonably be inferred. Circumstances from which an 
intention of making a future gift may reasonably be inferred are not 
sufficient. 

It was contended on behalf of the trustee that change of posses- 
sion from donor to donee must be shown, and that no property 
passes so long as the subject of gift remains in the possession of 
the donor. In support of that argument the cases of Irons v. 
Smallpiece (2 B. & Aid. 551) and of Shower v. Pilck (4 Exch. 
478) were quoted. 

On the other hand it was said that the principle laid down there 
goes too far, and has been disapproved of by Baron Parke, in Ward 
V. Audland (16 M. & W. 862) ; by Mr. Justice Crompton, in 
Winter v. Winter (4 L. T. N. S. 639) ; and by Baron Pollock, in 
In re Harconrt (81 W. R. 578). 

I am of opinion that it is going too far to say that retention of 
possession by the donor is conclusive proof that there is no imme- 
diate present gift, although undoubtedly, unless explained or its 
effect destroyed by other circumstances, it is strong evidence 
against the existence of such an intention. The applicants must 
prove circumstances from which it can fairly be inferred that the 
donor intended to make an immediate gift, so that the thing given 
then ceased to be the donor's and became the property of the 
donees. It is not enough to prove circumstances from which the 
proper inference is that the donor intended to make a gift in the 
future, but so that until something further was done to complete 
the gift he should retain the control over the thing intended to be 
given. 

In the present case I may at once dispose of most of the affidavits. 
The reputation in the family and among the friends that it was 
Tom's or Alice's wine proves very little. Such a reputation would 
arise from the expression of his intention by the donor whether it 
was an intention to give at once or at some future time. 

Now as to the wine claimed by Tom Riclgway, Eighteen or 
twenty years ago, soon after Tom's birth. Colonel Ridgway deter- 
mined to lay down a pipe of port, and told the family and his 
friends that it was for Tom. It was however placed in the Colonel's 
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cellar and remained in his possession ; and occasionally a bottle of i885. 
it was tried to test its condition. The bulk has not been drunk , 

In be 

and is not yet ready to di-ink. It is suggested that the wine Ridoway, 
became Tom's when it was first laid down, and indeed it is clear a. & T, A. 
that unless there was a gift then nothing has been done since to 
amount to one. I think however that the circumstances point to 
an intention to give in the future rather than to a present gift. 
The wine was useless to the child while he remained such, and he 
must at the time have been quite unconscious of any gift, and quite 
incapable of exercising any acts of ownership. Was it intended 
that when the boy got to be sixteen or seventeen he should be free 
to drink it at his pleasure, or to exchange it for a gun (for instance) 
or a horse ? I cannot think, that anything of the kind was in- 
tended. In my opinion Colonel liidgway had formed the intention 
of giving it to his son at some future time, without fixing in his 
own mind when that time should arrive, and had determined in the 
meantime to retain the control over it, and the power of dealing 
with it as circumstances might require. 

Then as to the wine claimed by the daughter, Alice liidgway. 
Having expressed his intention of giving Tom a pipe of port. 
Colonel Ridgway seems to have thought it only fair to his eldest 
daughter that she should have some wine, and he expressed his inten- 
tion of giving her certain wine in his cellar, which was then in par- 
ticular bins. His original intention was, as he says, to give the wine 
to Alice and Jane jointly, but he only expressed the intention of 
giving the wine to Alice, and so contrary to his real intention the 
wine acquired among his family and friends the reputation of being 
Alice's, and not that of Alice and Jane. Beyond the expression of 
intention nothing was done to change the property. The wine 
remained in Colonel liidgway^s cellar, and under his control, and 
though it was once moved, yet that was not done with any reference 
to the gift but simply for the more convenient arranging of the 
wine in Colonel Ridgway's cellar. The wine is still immature, 
and only a small part of it has been consumed by Colonel Ridgway 
and his friends, for the young lady does not drink port. Here 
again, if there was any present immediate gift, it was made when 
Colonel Ridgway expressed the intention of giving it and when 
Alice was a child, for nothing has been done since in any way to 
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carry out the intention or to complete the gift if it was then imper- 
fect. I feel myself compelled to come to the same conclusion in 
this case as in the case of ToiiCs pipe, and for the same reasons. 
K Alice had married I think Colonel liidgway would have com- 
pleted the gift hy sending the wine to her, hut I think that hoth 
his and her understanding of the so-called gift was, that she was 
not without some further consent on his part to be at liberty to sell 
it or give it away, but that, so long as she remained a member of 
his household, the wine as it matured was to be consumed by the 
family in the ordinary way. 

In my judgment there never was in either case any intention on 
the part of Colonel Ridgway of making a present immediate gift, 
and both applications must be refused with costs. 

Sidney Wool/: 

I would ask your Lordship under the circumstances of this case 
to reconsider the question of costs. 

Cave, J. : 

I have not the slightest doubt but that the claim of the appli- 
cants in this case was made in the utmost good faith, and that they 
firmly believed they had a right to the wine. It is impossible 
also, under all the circumstances of the case, not to feel sympathy 
with them. But at the same time I do not think I ought to depart 
from the general rule. I am of opinion that the sympathy of a 
judge ought not to govern the decision as to costs. 

Application refused with costs. 

Solicitors : Anderson ct Sons, for the applicants. 

Parker, Garrett, d- Parker, for the trustee. 

Cases relied upon or referred to : — 

Shower v. Pilck, 4 Exch. Rep. 478. 
Irons V. SmaUpiece, 2 B. & Aid. 551. 
Ldttle V. Willeits, 55 Barbour, 125. 
Ward V. Audland, 16 M. & W. 862. 
Winter v. Winter, 4 L. T. 639. 
In re Harcourt, 81 W. R. 578. 
Lunn V. Thornton, 1 C. B. 879, 
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In re SINCLAIR, Ex parte PAYNE. m'^T"" 

' Ma. JusTicB 

Cave. 
Bankruptof petition — Money paid by debtor to a solicitor to oppose petition — 18S6, 

RiglU of trustee in bankruptcy. "^^^^ 

A ujngt 

On the presentation of a bankruptcy petition against a debtor, and an ^^ ^^^ ^^^^• 
order for the appointment of an interim receiver having been made, such 
debtor instructed his solicitor to oppose the petition, and to move to 
rescind the interim order, and then paid to such solicitor at his request 
£26 on accoiint of costs of counsel's fees, and other expenses for that pur- 
pose. 

The application to rescind the interim order was dismissed, and the 
debtor was subsequently adjudicated bankrupt. 

The trustee in the bankruptcy thereupon claimed the ^625 from the 
solicitor as money received by him from the debtor with knowledge of 
the act of bankruptcy, on which the receiving order was made. 

Held : That the application of the trustee must be refused : that it was 
right that a debtor should have legal assistance and advice against a bank- 
ruptcy petition: and that a debtor would be left practically defenceless if 
money paid to a solicitor for services rendered on such an occasion could 
afterwards be recovered by the trustee. 



T: 



HIS was an application on behalf of the trustee in the bank- 
ruptcy of Sinclair, for an order directing one G, Batlmrst Norman^ 
a solicitor, to pay to such trustee the sum of 252. received by him 
from the debtor, with knowledge of the act of bankruptcy, on which 
the receiving order was made. 

On March 9th, 1885, a bankruptcy petition was presented against 
Sinclair y the act of bankruptcy alleged being that the debtor with 
mtent to defeat and delay his creditors departed from his dwelling 
house and otherwise absented himself. (See the Bankruptcy Act, 
1883, section 4, sub-section 1 (d).) 

On March 10th, 1885, application was made to the Court for the 
appointment of an interim receiver under section 10, sub-sec- 
tion (1), of the Bankruptcy Act, 1883, which provides that, " The 
Court may, if it is shown to be necessary for the protection of the 
estate, at any time after the presentation of a bankruptcy petition, 
and before a receiving order is made, appoint the official receiver to 
be interim receiver of the property of the debtor, or of any part 
thereof, and direct him to take immediate possession thereof or any 
part {hereof," and this application was granted. 
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1886. The debtor, Sinclair^ thereupon consulted Norman as his solici- 

;J^g tor, and instructed him to oppose the petition, and also to move to 
Sinclair, rescind the interim order. 

Ex PAICTE 

Payne. Mr. Norman^ however, informed the debtor that in order to do 

so he should require at least 251. on account of the costs to pay 
counsePs fees and other expenses, and the debtor then paid him 
that sum. 

On March 23rd, 1885, an application was made by Normariy 
acting as solicitor for the debtor, to discharge the order appointing 
the official receiver interim receiver, but the application was dis- 
missed, and the debtor was subsequently adjudged bankrupt on the 
acts of bankruptcy alleged in the petition. 

The trustee in the bankruptcy now sought to recover from Mr. 
Norman the 25Z. which he had received. 

F. C. Willis for the trustee in the bankruptcy. 

The trustee is entitled to have this money repaid. Mr. Norman 

m 

was fully cognisant of the acts of bankruptcy when he received it. 
The only explanation he gives is that he disposed of it in payment 
of counsel's fees. In the case of In re Chapman, Ex parte 
Edwards (see antey Volume I., page 288), it was held, " That 
where the solicitor of the petitioning creditor, as his agent, had 
received from the debtor, between the date of the act of bankruptcy 
and the adjudication, various sums of money in consideration of 
several adjournments of the hearing of the petition, such solicitor 
was personally liable to refund such money to the trustee in tho 
bankruptcy, even though it had been paid over or accounted for by 
such solicitor to the petitioning creditor before the date of the order 
of adjudication." 

Herbert Reed for Mr. Norman : 

There is nothing to show that this was the bankrupt's money. 
Moreover, I submit that there are certainly some exceptions to the 
rule that money paid away by an undischarged bankrupt can be 
recovered by the trustee. In the case of Ex parte Dewhurst^ In re 
Vanlohe (L. R. 7 Ch. App. 185), it was held, that " Money re- 
ceived by an undischarged bankrupt, and paid away for value cannot 
be followed by the trustee, though the person to whom the money 
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was paid had notice of the bankruptcy." In that case Lord Justice 1886. 
James said: "Dealings with uncertificated bankrupts have been f^B 
going on for centuries, and this is the first attempt to follow into Sinclaie, 

, , . '3 Ex PARTE 

the hands of the person receiving it, money which has been paid Patnb. 
away for value by an uncertificated bankrupt. . . . Where are 
claims of this nature to stop, if this were to be allowed ? *' And 
Lord Justice Mellish. said . . . "Another question arises, when 
the bankrupt has parted with money under such circumstances that 
he cannot claim it back." Dealings for value are protected, and the 
analogy of that case applies to this. Then, a mere carrier or 
conduit-pipe to pay money is not liable to the trustee. In the case 
of Coles V. Wright (4 Taunt. 198), " A trader in prison employed 
an auctioneer to sell goods, who sent him the proceeds by the 
hands of the defendant ; the trader became bankrupt by lying two 
months in prison. It was held that his assignees could not recover 
from the defendant, who was a mere bearer, the mon^y he had so 
received and paid over." Here the debtor was the hand to receive 
and pass on the money advanced by his friends to help him. 
The present case is one of vital importance to solicitors. 

Cave, J. : 

I am of opinion that this application must be dismissed. There Judgment. 
appears to be no precedent for the application, and if I were to accede 
to it a debtor against whom a bankruptcy petition is presented would 
be placed in a very unfortunate position. It is only right that such 
a debtor should be able to obtain legal assistance and advice under 
such circumstances. But if money paid to a solicitor for services 
rendered in such a case could afterwards be recovered by the trustee 
in the bankruptcy a debtor would find himself practically defence- 
less. Nobody would act for him . The case of In re Chapman, Ex 
parte Edtvards, which has been quoted, is not a case in point. 
There the money was paid by the debtor to the petitioning creditor's 
solicitor on account of the debt. Here it is paid to the debtor's 
own solicitor for counseFs fees and other expenses in defending 
him against the bankruptcy proceedings. It seems to me im- 
possible to hold that whenever a solicitor who has received 
instructions to oppose proceedings in bankruptcy, does his work 
and is paid for his services, if the petition happens to be ultimately 

M.B. — ^VOL. II. B 
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succesBfol, the money which has been paid ta him by the bankrupt 
may be recovered by the trustee in the bankruptcy. It might just 
as well be said that the rule would apply if a bankrupt goes into a 
baker's shop, who knows that he has committed an act of bank- 
ruptcy, and pays for a loaf. I am of opinion, therefore, that the 
application must be dismissed with costs. 

Application dismissed with costs. 

Solicitors : F. W. Henry for the trustee in the bankruptcy. 
G. Bathurst Nonnan. 

Cases relied upon or referred to : — 

Ex parte Chapman, hi re Edwards, see ante, Volume I. 
Page 238. 

Ex parte Dewhurst, In re Vanlohe, L. R. 7 Ch. App. 185. 
Coles V. Wright, 4 Taunt. 1 98. 
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In re ISAAC, Ex parte ISAAC. 

Batikruptcy Act, 1883, section 4, subsection 1 (g). 
Final judgment — Bankruptcy Notice — Set-off or Counterclaim. 

A debtor against whom action was brought allowed judgment to go by 
default, but subsequently obtained leave to defend on payment of 43/. 
into Court, which he neglected to do. 

Judgment was thereupon signed, and a bankruptcy petition presented, 
and the debtor having refused to give security for the debt as required by 
the Court, a receiving order was made. 

On appeal by the debtor to set aside this order under section 4, sub-sec- 
tion 1 {g)oi the Bankruptcy Act, 1883, on the ground that he had a 
counterclaim, set-off, or cross-demand, which equalled or exceeded the 
amount of the judgment debt, and which he could not set-up in the 
action in which judgment was obtained. 

Held : That the debtor had had ample opportunity to set up the alleged 
set-oflf in the action, which he had neglected to do : and that the order of 
the County Court was a right order. 



HIS was an appeal on behalf of the debtor J. Isaac to set aside 
a receiving order which had been made against him in the Swansea 
County Court. 
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The debtor Isaac was a builder and contractor, and the petition- igso. 
ing creditor Siddon was a painter and glazier. i^^ 

On April 8th, 1885, a specially endorsed writ under Order XIV. Isaac, 
was issued by Siddon against the debtor, in which he claimed the Isaac. 
sum of 148Z. 18a. id. for work done and goods supplied. 

No appearance was entered by the debtor, and judgment was 
signed, but this was afterwards set aside on the application of the 
debtor, and leave to defend given on payment of 48i. into Court. 

The debtor failed to make the required payment, however, and 
final judgment was obtained. 

A bankruptcy notice was subsequently served upon the debtor ; 
and on June 24th a bankruptcy petition was presented. 

On July 20th, the debtor having refused to give security for the 
petitioning creditor's debt, as suggested by the Court, a receiving 
order was made. 

From this order the debtor now appealed, on the ground that 
there was a cross- account between the petitioning creditor Siddon 
and himself, and that he had a set-off or counterclaim which 
equalled or exceeded the petitioning creditor's debt, and which he 
could not set up in the action in which the final judgment was 
obtained. 

Muir Mackenzie for the debtor. 

The principal ground of appeal is that the debtor showed in 
evidence a set-off or counterclaim which equalled or exceeded the 
petitioning creditor's debt. Section 4, sub-section 1 ((/), of the 
Bankruptcy Act, 1883, provides that a debtor commits an act of 
bankruptcy, '' If a creditor has obtained a final judgment against 
him for any amount, and execution thereon not having been stayed, 
has served on him in England, or, by leave of the Court, elsewhere, 
a bankruptcy notice under this Act, requiring him to pay the judg- 
ment debt in accordance with the terms of the judgment, or to 
secure or compound for it to the satisfaction of the creditor or the 
Court, and he does not, within seven days after service of this 
notice, in case the service is effected in England, and in case the 
service is effected elsewhere, then within the time limited in tliat 
behalf by the order giving leave to effect the service, either comply 
with the requirements of the notice, or satisfy the Court that he 

s 2 
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has a CQunterclaim, set-off, or cross demand which equals or exceeds 
the amount of the judgment debt, and which he could not set up in 
the action in which the judgment was obtained." My contention 
is that in evidence there is such a set-off or counterclaim, and that 
the debtor could not set it up in the action. There was a cross- 
account. The debtor had an account against SiddoUy which, after 
admitting his debt, shews a balance in favour of the debtor of some- 
thing like 9Z. The counterclaim was no after- thought of the debtor 
after judgment. There are letters which shew it was spoken of 
long before. 



[Cave, J. — How do you shew that the debtor could not avail 
himself of the set-off in the action ?] 

If unconditional liberty to defend had been given to him he could 
have done so of course, but liberty was only given on condition of 
bringing 43 J. into Court. 

[Cave, J. — That is not what is meant by the words ** he could 
not set up.*' It means when the claim was not then due, or some- 
thing of that kind. There is nothing to shew that the condition 
imposed was not rightly so. There was no appeal against it.] 

The ground of appeal is that the debtor swears that against the 
claim for work and materials, be has a similar claim against the 
petitioning creditor. 



Jadgmenr. 



The Lord Chief Justice (Lord Coleridge) : 

It appears to me that this appeal must be refused. So far as I 
can see, the bankrupt is not within the Act. He must satisfy the 
Court that he has ** a counterclaim, set-off, or cross-demand which 
equals or exceeds the amount of the judgment debt, and which he 
could not set up in the action in which the judgment was obtained." 
He has not satisfied me of either proposition — either that he has a 
set-off, or that he could not set it up. I certainly think that pro- 
ceedings in bankruptcy ought not to be stopped on any pretext of 
this kind, and the appeal will be dismissed. 



HIGH COURT OF JUSTICE. 

Cave, J. : 

I am of the same opinion. It would be a great misfortune if an 
appeal like this could succeed. The debtor here had abundant 
opportunity to set up the set-off. First he let judgment go by 
default. Then he got that set aside and leave to defend on bring- 
ing 43Z. into Court. He did not do so. This set-off could and 
ought to have been set up in the action. The debtor failed to do 
so, and is not within the section. 

Appeal dismissed with cosU, 
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Solicitor : White for the debtor. 



In re player, Ex parte HARVEY (No. 1). 

Bankruptcy Act, 1883, Section 47. 
Voluntary settlement — Shares— Settlement made before Act passed. 



COURT. 

Before 

Mathew, J., 

Cave, J., 

and 

Wills, J. 

1885. 



Held: (1) That where a bankruptcy occurred after the coming into 
operation of the Bankruptcy Act, 1883, a settlement within section 47 of 
that Act is void, although made prior to the Act coming into operation. August 12th, 

(2) Where in the year 1880, the bankrupt purchased for his son certain 
shares in a ship which were registered in the name of the son at the time 
of and sold by him subsequently to the bankruptcy. 

Held: That the transaction was a voluntary settlement within sec- 
tion 47 of the Bankruptcy Act, 1883, and void as against the trustee. 



T 



HIS was an appeal on behalf of the trustee in the bankruptcy 
of Edward Player from a decision of the deputy-judge of the 
Swansea County Court dismissing an application of such trustee 
for an order declaring that a gift made by the bankrupt to his son 
Charles E. Player, of a sum of money to purchase certain shares 
in the ship ** Abercorn,*' was void against such trustee under 
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1885. section 47 of the Bankruptcy Act, 1888, which deals with the 
In^ avoidance of voluntary settlements. 

Player, Section 47, sub-section (1), provides that " Any settlement of 

Harvby property not being a settlement made before and in consideration of 
^" °' '' marriage, or made in favour of a purchaser or incumbrancer in 
good faith and for valuable consideration, or a settlement made 
on or for the wife or children of the settlor of property which has 
accrued to the settlor after marriage in right of his wife, shall, if 
the settlor becomes bankrupt within two years after the date of the 
settlement, be void against the trustee in the bankruptcy, and 
shall, if the settlor becomes bankrupt at any subsequent time 
within ten years after the date of the settlement be void against 
the trustee in the bankruptcy, unless the parties claiming under 
the settlement can prove that the settlor was at the time of making 
the settlement able to pay all his debts without the aid of the 
property comprised in the settlement, and that the interest of the 
settlor in such property had passed to the trustee of such settle- 
ment on the execution thereof." 

And by sub- section (3) " * Settlement* shall for the purposes of 
this section include any conveyance or transfer of property/' 

The debtor who w^as adjudicated bankrupt in February last, 
purchased in the year 1880, certain shares in a ship called the 
** AVercorn," in the name of his son, Charles E. Player, who 
was the registered proprietor and always received the dividends of 
such shares, which he had sold for the sum of 450Z., and handed 
the proceeds over to his sister, Clara H. Player, subsequently to 
the bankruptcy, upon an implied trust for the benefit of their 
father and mother who were living apart. 

E, Cooper Willis, Q.C., for the trustee. 

By section 168 of the Bankruptcy Act, 1883, " Property *' 
includes ** Money, goods, things in action, land, and every descrip- 
tion of property, whether real or personal, and whether situate in 
England or elsewhere : also obligations, easements, and every 
description of estate, interest and profit, present or future, vested 
or contingent, arising out of or incident to property as above 
defined." This was a settlement within the meaning of section ^7. 
It is a transfer of property. There has been no attempt to shew 
that the debtor was solvent at the time. 
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[Mathew, J. : The only question seems to be whether the section isso. 

is retrospective.] • 1^7^ 

That point is covered by authority. In the case of Ex parte jjx rART< 



Dawson, In re Dawson (L. R. 19. Eq. 483 ; 44 L. J. Bank. 49 ; ^^^\"^ 
32 L. T. 102), which was a case decided on the corresponding 
section of the Bankruptcy Act, 1869, it was held that ** Section 91 
of the Bankruptcy Act, 1869, applies to settlements executed 
before, as well as after, the Act came into operation." A section 
of this nature has always been regarded as having a retrospective 
operation. In the case of In re Salaman, Ex parte Salaman (see 
ante, p. 61), the Court of Appeal held that the provisions of 
section 28 of the new Bankruptcy Act, which are of a quasi-penal 
nature, apply to the conduct of the bankrupt previous to the time 
when the Act came into operation. 

Gye for C. E. and Clara H. Player. 

I submit that section 47 is not retrospective in its operation, 
and that there are no words in it to make it so. Section 91 of the 
old Act was confined to traders. Further, settlement does not 
mean a gift of money. A mere gift ought- not to come within the 
word settlement. The fact that payment of money is specially 
mentioned in section 48 shews that it is not to be included in 
section 47. 

Mathew, J. : 

I am of opinion that the trustee must succeed in his appeal. Juvlgmeut. 
The first objection was that section 47 cannot be retrospective in 
its operation. Now the section has its history, and it is substituted 
for the section in the earlier Act. Section 47 takes the place of 
the former one, and provides that ** Any settlement of property not 
being a settlement made before and in consideration of marriage, 
or made in favour of a purchaser in good faith or for valuable 
consideration .... shall, if the settlor becomes bankrupt at 
any subsequent time within ten years after the date of the 
settlement be void against the trustee in the bankruptcy, unless 
the parties claiming under the settlement can prove that the settlor 
was at the time of making the settlement able to pay all his debts 
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1886. without the aid of the property comprised in the settlement 

Inre . . . ." Mr. Gye proposes to read the section thus : '* Any 

Player, settlement of property except that heretofore made,*' &c. But in 

Harvey my opinion if we were to read it in that manner it would he 

reducing legislation to an absurdity. With regard to the other 

objection, I have no doubt but that this is a settlement of property 

within the section. The money was given to the son to be invested 

in shares, and the shares were in the son*s name. The transaction 

is void against the trustee. The appeal must therefore be allowed, 

and C E. Player and Clara Player, or one of them, must pay the 

4501. and costs. 

Cave, J., and Wills, J., concurred. 
Appeal allowed, with coats. 

Solicitors : Tamplin, Taylor d Joseph, for the trustee. 
Smith dt Lawrence, for the respondent. 

Cases relied upon or referred to : — 

Ex parte Dawson, In re Dawson, L. R. 19 Eq. 438 ; 44 L. J. 
Bank. 49 ; 83 L. T. 102. 

In re Salaman, Ex parte Salaman, see ante, p. 61. 

December 18th. 

On this day an appeal against the above decision was in the 
paper for hearing in the Court of Appeal, but a settlement was 
arrived at before the case was called on, and no order was made by 
the Court. The settlement was in the follo\ving terms : ** By 
consent, the trustee releasing Miss Player from all liability for 
costs or otherwise, vary order of Court below by striking out so 
much of order as directs her to pay any money or costs. And that 
no other order be taken on this appeal, save that the deposit be 
paid to the trustee in satisfaction of his costs of and incidental to 
this appeal and applications for leave as against C. E. Player.*' 



HIGH COURT OF JUSTICE. 265 



In re player, Ex parte HARVEY (No. 2). ^^P^J^^'^^ 

' COURT. 

Bankruptcy Act, 1883, section 47 and section 168. Mathew J. 

. ,, . Cave, J., 

Settlement— Advance to son to start in Business. and 

Wills, J. 
Where in the year 1882, more than two years before the bankruptcy, a 1885. 

bankrupt had advanced to his son the sum of 650/., to enable the son to ^"^o/i 

set up and carry on business, and the son himself brought in 150/. and ^ 

carried on the business. 

Held: That the transaction was not a vohmtary settlement within 

section 47 of the Bankruptcy Act, 1883. 



T 



HIS was an appeal from a decision of the deputy Judge of the 
Swansea County Court dismissing an application by the trustee in 
the bankruptcy of Edward Player for an order declaring that an 
advance of 6501, made by the bankrupt two and a half years before 
the bankruptcy to his son E. 0. Player for the purchase of certain 
building stock to enable the son to carry on business, was void as 
against the trustee under section 47 of the Bankruptcy Act, 1883, 
which relates to voluntary settlements : and that E. 0. Player 
should be ordered to pay to the trustee such sum of 650L 

E. Cooper Willis, Q. C. (F. C. Willis with him) for the trustee. 

In this case two and a half years ago another son was about to 
start in business. The father advanced 6501, for the purchase of 
stock. The son brought in 1501. The son carried on the business 
and lived with the father. At the time of the bankruptcy the 
stock was reduced to the value of about 850Z. The trustee is 
willing to give the son credit for 1501, if he will pay over 2001. 
balance. 

[Mathew, J. : You must make out the claim of the trustee.] 

This is a transfer of " money " which is included by section 168 
— the interpretation clause — in "property." As in the case of 
purchase of shares it can be traced. It formed a great part of the 
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1885. 

In ub 
Playeb, 

Ex P>KTB 

Harvey 

(No. 2). 

Judgment. 



capital of the business. Although the actual stock may have 
changed it represents part of the original advance. 

Mathew, J. : 

I am of opinion that this appeal of the trustee must fail. The 

argument is that the trustee is entitled to follow a sum of money 

advanced by a father to his son to set him up in business more than 

two years before the bankruptcy. The trustee says that if at the 

time of the bankruptcy any part of the capital can be shewn to be 

left he has a right to call for it to be refunded. If that is so it is 

singular that the proposal of Mr. Willis on behalf of the trustee was 

80 moderate. The transaction was not a fraudulent one. It was a 

gift of money to be employed in a venture — in business. Does 

that come within the Act ? It is said to be void because it is a 

voluntary settlement. But in my opinion if such a transaction as 

this were included it would be a great hardship. If a sum of 

money is given by a father to a son to support himself, could it be 

recovered from the unfortunate son ? The only argument that can 

be put forward in favour of such a contention is that in section 47 

the word ** property ** is used. But in my opinion what was meant 

is not to include a gift of money, but that where money is settled 

as property the money may be recovered as the property would. 

It was not intended that every gift of money could be recovered 

within ten years. Then it was said that the money here could be 

followed. But such a following is clearly not meant by the section. 

Was it meant to have a fine argument in every case whether the 

money was a part of the money originally given or part of the 

profits ? Certainly not. It is a question whether the balance left 

is not part of the profits made by the son by his own industry after 

the original capital had been expended. The appeal must be 

dismissed. 



Cave, J. : 

I am of the same opinion, and that opinion is much strengthened 
when I look into the history of the clause in question. In the Act 
1 Jas. I. c. 15, there was a section which invalidated voluntary 
transactions, and in 1802 the caqb of Ex parte Shorland (7 Ves. 88) 
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was decided on that section. In that case it was held that a mere iss5. 
gift by way of advancement to a son was not void by 1 Jas. I. c. 15, ^^ 
B. 5, where the words used are ** convey or procure, or cause to be Player, 
conveyed." Next we find the case of Kensington v. Chantler (2 Hauvey 
M. & S. 86) — that was in 1813, and it decided that money advanced ^^ °* ^* 
and boats given to a son to start him in business were not void as a 
voluntary settlement. Lord Ellenborough said, ** The doctrine con- 
tended for would go the length of making a son liable to refund 
every portion of money given to him by his father for his main- 
tenance.*' Then we have section 126 of the Act of 1849, in which 
the word ** money " does not occur. Then comes the Act of 1869, 
the section of whicb is substantially similar to that contained in the 
Bankruptcy Act, 1883. What is contended is that the word 
" property " in section 47 does by the interpretation clause in- 
clude " money " and therefore that every gift by a father to his 
child which could be followed would be liable to be made void by 
the bankruptcy of the father. It would be a strong measure to say 
that this should be, and especially when the reason for such a de- 
cision is founded not on the section itself, but is introduced by the 
interpretation clause which applies to all the Act. On the section 
itself it is in my opinion clearly not intended to give the word the 
interpretation given in that 168th clause. The word to look at is 
** settlement.*' It means that ** settlement '* shall not be confined 
to ordinary formal settlements commonly so called, but may include 
any transfer of property. But settlement must be the end and 
purpose of the transaction, that is, the preservation of the thing, 
whatever its form, for the enjoyment of another person. Thus, in 
the last case the purchase of shares for a son is within the meaning 
of the word " settlement." But when you come to a case of 
money, where there is a mere ordinary gift, I cannot see my way 
because of a change in the interpretation clause to give to section 47 
the interpretation which similar sections never had before, and to 
bring about the far-reaching and cruel consequences which must 
result if it applied to every gift of a father to his child. 

Wills, J. : 

I am of the same opinion. I have nothing to add. 
Appeal dismissed with costs. 
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Solicitors : Tampliuy Taylor <t Joseph, for the trustee. 
Smith d Lawrence for the respondent. 

Cases referred to : — 

Ex parte Shorland, 7 Ves. 88. 

Kensington v. Chantler, 2 M. & S. 36. 



Brforb 

Mr. Justicb 

Cave. 

1885. 

October 21th. 



In re TAYLOR, Ex parte DYER. 

Bankruptcy Act, 1883| section 44, wh-section (iii.)- 

Reputed ovmership — Purchaser's goods in vendors toarehouse^Gustom of 

particular trade. 

Held: That a custom exists in the hop trade for hop merchants to 
retain in their warehouse hops purchased by their customers, so as to 
prevent the operation of the order and disposition clause — section 44, 
sub-section (iii.) — of the Bankruptcy Act-, 1883. 

At the time of the presentation of a bankruptcy petition by the debtor, 
who carried on business as a hop and seed merchant, there were lying in 
his warehouse certain pockets of hops which he had sold to the applicant. 
The hops were left there for the convenience of the purchaser, and had 
been duly paid for. It was proved to be the custom of the hop-trade for 
hops sold to remain in the warehouse of the merchant to the order of the 
purchaser, and that no person familiar with the hop-trade would suppose 
that all hops lying in a hop merchant's warehouse were the property of 
such merchant. 

Held : That the existence of a custom of this nature, shewn to be well 
known amongst persons concerned in the hop-trade, excluded the doctrine 
of reputed ownership, and that the hops did not pass to the trustee. 



T 



HIS was an application on behalf of J. T, Dyer, maltster, of 
Bristol, for an order declaring that nine pockets of hops now in the 
possession of the trustee in the bankruptcy of J, F, Taylor, were 
the property of the applicant, and that such trustee might be 
ordered to deliver up to him the said hops. 

The case raised the important question whether a custom existed 
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in the hop trade for hop merchants to retain in their warehouse ]886. 
hops purchased hy their customers, so as to prevent the operation {^^ 
of the order and disposition clause — section 44, sub-secLion (iii.) — J^^'^°"; 
of the Bankruptcy Act, 1883. Dybk. 

In October, 1884, eleven pockets of hops were purchased by 
Dyer from the bankrupt Taylor y who carried on business as a hop 
and seed merchant in the Borough High Street. Two of these 
pockets were delivered, the remaining nine being left to the order 
of the purchaser in the warehouse of the debtor. 

The hops were paid for by bill dated October 18th, 1884, for the 
sum of lllL 18s. 4d., which was duly met at maturity. 

On January 20th, 1885, the debtor Taylor filed his petition, the 
nine pockets of hops being still in his warehouse, and on February 
18th he was adjudicated bankrupt. 

On March 26th, 1885, a Mr. Feast was appointed trustee in the 
bankruptcy, against whose claim to the said hops the purchaser 
Dyer now applied to the Court. 

F. C. Willis for Mr. Dyer. 

The hops were left in the warehouse because the purchaser had 
not room for them. When they were taken possession of by the 
ofl&cial receiver they were not sold owing to Mr. Dyer's protest. 
It is a well-known custom for hop merchants thus to retain the 
hops. I propose to call ample evidence. 

[F. C. Strachan, hop merchant, 21, Hop Exchange, Borough, 
said, ''I have been a merchant for seven years, and have been 
twenty-five years in the trade. Sometimes when hops are bought 
they are to wait the orders of the customer, and then they remain 
in the warehouse. Sometimes they are taken away." 

/. Stadden said, '* I have been a hop-factor for thirty-five years. 
When hops are purchased, the purchaser leaves them in the hands 
of the merchant if they are not wanted, and an entry is made in 
the invoice book and at the bottom of the invoice." 

Arthur Gill said, ** I have been a hop-factor for twelve years, 
and am a creditor against Taylor for lOOOZ. When hops are pur- 
chased of a hop merchant, if they are not delivered, they are 
weighed ofi" within fourteen days and then kept to the order of the 
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purchaser. If I went into a merchant's warehouse I could not 
know which hops belonged to him, and which to other people, but 
I certainly should not expect that all the hops there belonged to 
the merchant. After fourteen days warehouse rent and insurance 
is usually charged except to brewers.*'] 



Sidjiey Woolf, for the trustee in the bankruptcy, 
I do not propose to call any witnesses, but I submit that the 
evidence before the Court is not sufficient to establish the custom. 
Only three witnesses have been called, and two of those are factors, 
who are not the same as the bankrupt, who was a merchant. There 
was nothing to distinguish these goods from the merchant's stock. 

[Cave, J. : The gist of the matter seems to be that one familiar 
with the hop trade says he should not believe all the hops appear- 
ing in a warehouse belonged to the merchant.] 



Judgment. 



Cave, J. : 

I am of opinion that the custom is made out. The evidence 
brought forward is uncontradicted. The evidence of the first wit- 
ness was not very strong, but the last one says, that if he went 
into a hop merchant's warehouse he should not suppose all the 
hops he saw there belonged to the merchant. He should come to 
the conclusion that some of the hops had been sold and belonged 
to other persons. If that be so, no man in his senses would give 
credit upon the strength of the hops appearing in the warehouse. 
I am of opinion, therefore, that the hops claimed were not in the 
order and disposition of the bankrupt within the meaning of the 
statute, and the motion will be allowed with costs. 

Motion allowed with costs. 



Solicitors : Meredith d; Co. for Mr. Dyer. 

Coburn dc Young for the trustee. 
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PEACTICE. 

In re LENNOX, Ex parte LENNOX. court of 

APPEAL. 

Bankruptcy Act, 1883, section 7. Bbfork the 

Master of 

Application for receiving order — Judgment debt — Power of Court to eikquire into ^^^ Rolls, 

consideration for jitdgment. Lin7lby, L.J.* 

1885. 
Held: (1) That upon a petition by a judgment creditor for a receiving -"-r-^ 

order, the Court of Bankruptcy has power, at the instance of the judgment November ^ih 
debtor, to go behind the judgment and to enquire into the consideration 
for the judgQient debt, even though the debtor has consented to the 
judgment. 

(2) If on the hearing of the petition evidence is put forward of such 
facts, which, if proved, would shew that, notwithstanding the judgment, 
there is by reason of fraud or otherwise, no real debt, the Court ought 
not to make a receiving order without enquiry into the truth of the facts 
alleged. 



T 



HIS was an appeal from an order of Mr. Registrar Hazlitt 
making a receiving order against the debtor Lord G. Lennox. 

In August, 1884, a writ was issued against the debtor on two 
promissory notes dated April 5th, 1883, for lOOOZ. and 500Z. 
respectively, of which the plaintiflf alleged that he was the indorsee 
for value from the person to whom the notes were originally given. 
The plaintiff claimed 1500!. with interest and costs. 

The defendant by his statement of defence alleged that no con- 
sideration was given to him for the making of the notes, and that 
the plaintiff always knew that this was so : that the notes were 
indorsed to the plaintiff by the person to whom they were given at 
his request in order that the plaintiff might make use of them for 
his benefit temporarily upon an agreement that the plaintiff should 
retire the notes, and that the defendant should not be called upon 
to pay them : and that no value was given by the plaintiff for the 
indorsement of the notes to him. 

The action came on for trial, but the defendant thereupon with- 
drew his defence, and an order was drawn up in the following 
terms : "By consent it is ordered that the statement of defence 
and the pleadings herein be withdrawn and that the defendant do 
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1885. P^y ^o the plaintiff the sum of 16001. and taxed costs. The 
IiTrb defendant to have a month to pay the amount." 
Lennox, The money was not paid, however, and a hankruptcy petition 

Kx PARTE -,, i-iiT.i -i 1 

Lennox, founded on the order for judgment was consequently presented 
against the debtor. 

At the hearing of this petition the debtor was desirous of cross- 
examining the petitioning creditor as to the validity and circum- 
stances of his alleged debt, but it was held by the learned registrar 
that the defendant w^as, under the circumstances, bound by the 
judgment, and that the Court could not at his instance enquire 
into the validity of the debt; and a receiving order was in conse- 
quence made. 

From this decision the debtor Lord G. Lennox now appealed. 

WinsloWy Q.C, (a B. Terrell with him) for the appellant. 

In bankruptcy everything is open to inquiry. If the creditor 
has obtained a judgment, this is primd facie evidence of the debt, 
but it is not conclusive. The Court may, if the circumstances 
warrant it, enquire into the consideration for the judgment. (Ex 
parte Marson, 3 M. & A. 55 ; 42 L. T. 162.) The fact that the 
creditor has obtained a judgment is not conclusive evidence of 
debt, and it will not preclude the trustee from enquiring whether a 
debt is really due. (Ex parte Bryant, 1 V. & B. 214.) 

[Cotton, L. J. : There seems to be no doubt on a question of 
proof.] 

Then in Ex parte Kibbley In re OtisIow (L. E. 10 Ch. App. 378) : 
** The 2nd section of the Infants Eelief Act, 1874, which enacts 
that no action shall be brought on any ratification made after full 
age of a contract made during infancy, applies to ratifications 
made after the passing of the Act, of contracts made before that 
time. An infant before the passing of the Act gave a bill of 
exchange, payable after his majority, to a jeweller in payment for 
jewelry. After his majority and after the act came into operation, 
the creditor obtained judgment by default against him in an action 
on the bill of exchange, and then took out a debtor's summons, 
and on his failing to comply with it, filed a petition for adjudication 
against him. Held, that the Court of Bankruptcy would look into 
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tlie consideration for the judgment ; and that if the conduct of the igga. 
debtor, in allowing judgment to go by default against him, operated ^^^ 
as a ratification of the bill of exchange, such ratification was Lennox, 
rendered void by the 2nd section of the Act ; and the petition for Lennox. 
adjudication was consequently dismissed." (Counsel also referred 
to Ex parte Banner, In re BUithe, L. R. 17 Ch. Div. 480 : 44 
L. T. 908 ; Ex parte Ritso, In re RitsOy L. R. 22 Ch. Div. 529 ; 
52 L. J. Ch. 635 ; 48 L. T. 376.) 

R. Vaughan Williains for the petitioning creditor. 

Is it to be said that in all cases there is the right to go behind 
the judgment ? If not, where is the line to be drawn ? I admit 
that the Court of Bankruptcy has the right to go behind a judg- 
ment, and we must see when the court will exercise that right. 
In Ex parte Kibble, In re Onsloiv, the Court went behind the judg- 
ment, and went behind it at the instance of the debtor. The line 
is not, therefore, the case of a trustee and a proof. The line, I 
submit, is this. Prhnd facie the judgment will be suflBcient proof 
of the debt and of the consideration, and the Court will not go 
behind it unless the debtor shows fraud or something of that kind 
on the part of the judgment creditor. Now as to the facts of this 
case. The debtor got leave to defend the action. He delivered his 
defence, and the action was actually ready for hearing. The 
defendant at the last moment consented to an order being made by 
the Court, which could only be made if the defences which he now 
is desirous of setting up were withdrawn. What I say is that the 
Court of Bankruptcy has doubtless jurisdiction to go behind a 
judgment on the application of the debtor or of the trustee, but it 
will not do BO on behalf of the debtor unless the case is much stronger 
than in a case where a trustee applies. (Counsel referred to Ex 
parte Mudie, In re James, 3 Mon. Dea. & De Gex, 66 ; Ex parte 
Prescott, In re Prescott, 1 Mon. Dea. & De Gex, 199 ; Ex parte 
Anderson, In re Tolleniache, L. R. 14 Q. B. D. 606.) In practice 
a debtior against whom there is a judgment cannot go behind that 
judgment except he can show especial circumstances, or in case of 
public policy that he should go behind it. Here it must not be 
forgotten the debtor consented to the judgment. 

M.B. — VOL. II. T 
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The Master of the Rolls (Lord Esher): 

In this case the authority and power of the Court of Bankruptcy 
was vouched on the part of a judgment creditor to order that a 
receiving order be made against a judgment debtor : and the autho- 
rity of the Court of Bankruptcy thus vouched is given to it by 
section 7 of the Bankruptcy Act, 1888. The case being thus before 
the registrar, and it being admitted that there was a judgment, it 
was suggested on behalf of the debtor that the registrar ought not to 
make a receiving order : that although there was a judgment, yet 
the debt on which the judgment was obtained never really existed : 
that the debt was founded on fraud, and that that fraud could be 
brought home to the judgment creditor. The registrar was of 
opinion, however, that because there was a judgment, and because 
the application was made at that stage of the proceedings, and by 
the debtor, he could not go behind the judgment. There arise, 
therefore, two questions : First, was that a right view ? And then. 
If not, were the circumstances in this case such as to justify the 
Court in going behind the judgment ? Now I find that by section 7, 
sub-section (3) of the Bankruptcy Act, 1883, ** K the Court is not 
satisfied with the proof of the petitioning creditor's debt, or of the 
act of bankruptcy, or of the service of the petition, or is satisfied 
by the debtor that he is able to pay his debts, or that for other 
sufficient cause no order ought to be made, the Court may dismiss 
the petition.'* What is the proof of the petitioning creditor's debt 
here ? It is the judgment. But if the Court is not satisfied with 
the proof, it may dismiss the petition. Again, if the Court thinks 
for "other sufficient cause ** no order ought to be made, it may 
dismiss the petition. So there are two grounds in a case like the 
present on which a petition may be dismissed. But it was argued 
that notwithstanding these words the Court vivst be satisfied if 
there is a judgment by consent. It was said that if the judgment 
had gone by default it would be diflferent, but that if it is by con- 
sent the Court must be satisfied. It seems to me that the question 
is not what is the mere right of the debtor or creditor, but whether 
the Court ought to exercise that great power and authority which 
is given to it, when it has the strongest grounds to believe that 
there is no petitioning creditor's debt, when it has the strongest 
doubts as to the validity of the debt so put forward. The whole 
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foundation of the matter is, that the Court exercises its discretion i885. 
on a petitioning creditor's debt. It is not denied that at another j^^ 
stage of the proceedings, if this allegation is made by another Lennox, 
creditor, it will be enquired into. In my opinion it would put the Lennox. 
Court of Bankruptcy in a false position, unless full discretion is 
given to it. So far as the debtor is concerned, it might be said 
that it was his own fault. Why did he consent ? But I certainly 
think the Court ought to be allowed to enquire into the matter, 
not only at a subsequent stage of the proceedings, but in the first 
instance. The case of Ex parte Kibble, In re Onslow (L. R. 10 
Ch. Ap. 373), appears to be a direct authority for the reasons 
which I have endeavoured to express. The principle is, that the 
Court of Bankruptcy has the right to see it is not put in motion 
when there is no debt at all. It is not true to say that the mere 
fact of the existence of a judgment ought to prevent the Court 
from going into the enquiry; and although by consenting to a 
judgment, the debtor is estopped everywhere else, no such estoppel 
is eflfective against the Court of Bankruptcy. There is no such 
estoppel against the Court of Bankruptcy. A judgment is prima 
facie evidence of the debt : a judgment to which the defendant has 
consented, is far stronger than an ordinary judgment ; but upon 
certain allegations being made, the Court is entitled to enquire into 
the allegations as to the original debt, and is bound to do so on a 
sufiScient case being made out. Now as to the circumstances which 
would justify such an enquiry. They must, of course, vary in each 
case, and if the registrar be of opinion that if the circumstances 
alleged in any particular case were proved true, even then, they 
would not be sufficient to cause him to disregard the judgment, he 
would refuse to go on. But if the circumstances alleged are such 
that, if proved, they show there is no debt at all : if they show that 
what was alleged to be a debt was a mere fraud, it is monstrous to 
suppose that the Court of Bankruptcy would stop then ; that it is 
bound to say that, notwithstanding those facts, it is *' satisfied " 
that a receiving order ought to go. Of course, as I have said, in a 
case where there is a judgment by consent, the Court will naturally 
lean in favour of the creditor. Putting the case thus, therefore, 
I think that the registrar here, in the face of the facts put before 
him, that the bills were used fraudulently, with full knowledge of 

T 2 
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1886. ^^^ fraud on the part of the petitioning creditor, and that the 

IiTwi debtor never received one sixpence of consideration for them, was 

Lennox, wrong in his decision. The case must be remitted back to the 

Ex PAHTB 

Lbnnox. registrar in order that the necessary enquiry may be made. 

Cotton, L. J. : 

The case is one of considerable importance. The debtor here 
has said that although the judgment was obtained by consent, as 
a matter of fact the petitioning creditor obtained the judgment in 
respect of a claim which was no debt at all ; that it was made on a 
fraud. Now it has long been established that a trustee on behalf 
of creditors may go behind a judgment. No consent or collusion 
of the debtor can prevent the trustee so doing. That principle does 
not apply, however, to the present case ; we are not dealing with a 
proof. But the case of Ex parte Kibble^ In re Onslow (L. R. 10 Ch. 
Ap. 378), is an authority that the Court will enter into an enquiry 
as to the validity of a judgment debt at the instance of the debtor 
himself upon an application to adjudicate him a bankrupt. The 
Court is not bound to make a receiving order if it is not satisfied 
with the proof of the debt, or if there is other sufficient cause for 
the dismissal of the petition. I am of opinion that the powers of 
the Court of Bankruptcy ought not to be put into force on a debt 
which is said not to be a true one. We say nothing as to whether 
the objections alleged will be established, but we say that the 
matter ought to be enquired into. The receiving order which has 
been made will be reversed, therefore, and the case will be referred 
back for enquiry. 

LiNDLEY, L. J. : 

I am of the same opinion. It is by no means a matter of course 
that a judgment creditor should be entitled to have a receiving 
order against the judgment debtor. Bankruptcy proceedings are a 
very serious matter, not only against the debtor but also against 
the other creditors. It is the duty of the Court to see at whose 
solicitation it is going to make the receiving order. Section 7| 
subsection (S) of the Bankruptcy Act, 1888, is explicit in its terms, 
and in Ex parte Kibble, In re Onslow (L. R. 10 Ch. Ap. 878), 
Lord Justice Mellish said : "It is quite clear that in the Court 
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of Bankruptcy, the consideration for a judgment may be investi- iggs. 
gated, particularly when the judgment has gone by default .... j'Jp^ 

The real question must always be whether there was a good con- Lbnnox, 

sideration for the debt " It is my clear opinion that the Lennox. 

Court of Bankruptcy will not be used to enforce debts which are 
not real, even though they may be in the form of a judgment. 

Receiving order rescinded, and case remitted for enquiry. 

Solicitors : H. W, Chatterton for the appellant debtor. 
C. F. Eminott for the petitioning creditor. 

Cases referred to or relied upon : — 

Ex parte Marson, 8 M. & A. 55 ; 42 L. T. 162. 

Ex parte Bii/ant, 1 V. & B. 214. 

Ex parte Kibble, In re Onslow, L. R. 10 Ch. App. 878 ; 44 L. J. 
Bank. 68 ; 82 L. T. 138. 

Ex parte Banner, In re Blythe, L. R. 17 Ch. Div. 480 ; 44 L. T. 
908. 

Ex parte Ritso, In re Ritso, L. R. 22 Ch. Div. 529 ; 52 L. J. 
Ch. 535 ; 48 L. T. 876. 

Ex parte Mvdie, In re James, 8 Mon. Dea. & De Gex, 66. 

Ex parte Prescott, In re Prescott, 1 Mon. Dea. & De Gex, 199. 

Ex parte Anderson, In re ToUemxiche, L. R. 14 Q. B. D. 606. 
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Before In RE GILLESPIE, Ex PARTE ROBERTS. 

Mr. Justice 

jgge' Bankruptcy Act, 1883, sections 37, 39, and schedule 2. 

NovemJber dth. P'l^oof — Proof for re-exchange — Foreign bill payable in London — Bankruptcy of 

acceptors — Bills of Exduinge Act, 1882, section 67. 

Where six bills of exchange were drawn in Tobago, accepted by the 
debtors, and made payable at the London and Westminster Bank, but 
were subsequently dishonoured, and thereupon sent back to Tobago, and 
taken up by the drawers who sought to prove for the re-exchange against 
the debtor's estate. 

Held: That subject to the damages being proved, the claim ought to be 
admitted : that the re-exchange mentioned in section 67 of the Bills of 
Exchange Act, 1882, was simply the difference between English and 
foreign currency, and that under that Act the claim was still ad- 
missible. 



T 



HIS was a motion to reverse the rejection by the trustee in the 
bankruptcy of Messrs. Gillespie d Co, of part of a proof by one 
Roberts to the extent of 31 IZ. 14«. Od. 

The proof in question was on six bills of exchange for 500Z- 
each, and other items, making up the 811Z. 14a. Od. in dispute, and 
composed of notarial expenses, commission and re-exchange in- 
curred under the following circumstances : — 

The bills in question were drawn in Tobago by the executors of 
one Keen in favour of a Mrs. Horshurgh, They were accepted by 
the debtors and made payable at the London and Westminster 
Bank. 

The bills were subsequently transferred to the Bank of Scotland, 
and were dishonoured. 

They were thereupon sent back to Tobago and taken up by the 
drawers, who alleged that they became liable for the re-exchange 
and other expenses for which they were entitled to prove against 
the debtor's estate. 

The proof was rejected by the trustee, and application to reverse 
this decision was now made to the Court. 
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Herbert Reed in support : 1885. 

' By an Act of the Island of Tobago passed on the 5th of Decern- ^^^ 

ber, 1859, the rate for which the drawers are liable is fixed at 10 Oillbspik, 

, Ex PARTE 

per cent. I have an affidavit by the Attorney-General of the island Bobbbts. 
to the effect that that is the amount payable for re-exchange. The 
drawers are entitled to an indemnity. {Chalmers on Bills of 
ExcJiange, Articles 209, 213). 

Cohen ^ Q.C. {Yate Lee with him) for the trustee : 

I do not deny that before the Bills of Exchange Act the acceptor 
is liable for re-exchange provided that the re-exchange has been 
paid. 

Herbert Reed : 

* 

Then I will come to Section 57 of the Bills of Exchange Act to 
which, I take it, my friend refers. That section provides that 
'' Where a bill is dishonoured, the measure of damages which shall 
be deemed to be liquidated damages, shall be as follows : — (1) The 
holder may recover from any party liable on the bill, and the 
drawer who has been compelled to pay the bill may recover from 
the acceptor, and an indorser who has been compelled to pay the bill 
may recover from the acceptor or from the drawer, or from a prior in- 
dorser (a) the amount of the bill ; (ft) interest thereon from the time 
of presentment for payment if the bill is payable on demand, and 
from the maturity of the bill in any other case ; (c) the expenses 
of noting, or, when protest is necessary, and the protest has been 
extended, the expenses of the protest. (2) In the case of a bill 
which has been dishonoured abroad, in lieu of the above damages, 
the holder may recover from the drawer or an indorser, and the 
drawer or an indorser who has been compelled to pay the bill 
may recover from any party liable to him, the amount of the 
re- exchange with interest thereon until the time of payment." 
It is impossible to say that subsection (2) is exhaustive. Here 
the proof for noting and commission was rejected. That is clearly 
wrong. 

Cohen, Q.C. : I admit that. 

Herbert Reed: All reasonable expenses to which the drawer 
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1885. IS put by the acceptor's default ought to be paid. In Francis 

IiTbe ^' ^^^^^^ (Ambler, 672), ** There being a law in PennBylvania, 

Gillespie, that bills drawn or indorsed there on persons in England, and 

Ex PARTS j» 

BoBERTs. protested, should be paid to the holder with 20 per cent, for 
damage. Bills drawn on a merchant in England were accepted 
by him. He then becoming bankrupt before they were due, 
they were protested for non-payment. The drawer having paid 
the money due on the bills, and the 20 per cent, to the holder, 
was permitted to prove under the commission." Also in Walker 
V. Havnlton (1 De G. F. & J. 602), " A drawer in Louisiana of 
bills of exchange upon acceptors in London held entitled to prove 
under a deed of arrangement executed by the latter, upon their 
becoming insolvent, to their creditors, not only for the amount 
of the bills, but also for 10{. per cent, upon that amount in lien 
of re-exchange, which, by the law of Louisiana, he had been 
obliged to pay to the holders of the bills on their return dishon- 
. oured and protested for non-payment in Louisiana." And in the more 
recent case of In re General South American Company (L. R. 7 Ch. 
Div. 637 ; 87 L. T. 599), it was held that " the drawer of a bill of 
exchange in a foreign country accepted in England is entitled, 
upon the bill being dishonoured and protested, to recover from 
the acceptor not only the amount of the bill with interest, but 
also all such reasonable expenses as may have been caused by 
the dishonour, including the expenses of re-exchange." On all 
these cases I submit that it is straining the Bills of Exchange 
Act to say that Section 57 contains every case in which it is 
possible to prove for re-exchange. 

Cohen J Q.C. : Proof for re-exchange is excluded except in cases 
mentioned in section 57 of the Act. Another important point is 
the fact of payment. In the cases cited stress was laid upon the 
argument that re-exchange is payable where the party who sues 
has actually paid. Further, re-exchange can only occur properly 
where a person in this country accepts bUls payable abroad. 

November 16th, 

Cave, J. : 

In this case the applicant sought to prove against the estate of 
the bankrupts in respect of certain bills of exchange, about which 
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no question now arises, — and also for what was called re-exchange 1886. 
at the rate, defined by the statute of the island of Tobago, of 10 j'JJ^ 
per cent- The first question which arises is whether previous to g"^B8"»» 
the passing of the Bills of Exchange Act damages of this kind Eobebts. 
could be recovered by the drawer from the acceptor. The cases 
dealing vidth the question are somewhat numerous, and are not 
altogether to the same effect, but after the decision of the Court of 
Appeal in Walker v. Hamilton (1 De G. F. & J. 602), it is im- 
possible to hold that an action for damages on the re-exchange of 
the bill could not have been maintained against the acceptor. 
There aie several cases referred to in the judgments given in that 
case. Then came the Bills of Exchange Act, and it follows that 
unless there is something in that Act inconsistent with the law 
which existed before, the old right continues in force. Section 57 
of that Act lays down the measure of damages, which are to be 
treated as liquidated in connection with a dishonoured bill. It 
provides that " Where a biU is dishonoured, the measure of 
damages, which shall be deemed to be liquidated damages, shall 
be as follows : — (1) The holder may recover from any party liable 
on the bill, and the drawer who has been compelled to pay the bill 
may recover from the acceptor, and an indorser who has been 
compelled to pay the bill may recover. from the acceptor or from 
the drawer, or from a prior indorser, — (a) the amount of the bill : 
(b) interest thereon from the time of presentment for payment if 
the bill is payable on demand, and from the maturity of the bill in 
any other case : (c) the expenses of noting, or, when protest is 
necessary, and the protest has been extended, the expenses of 
protest. (2) In the case of a bill which has been dishonoured 
abroad, in lieu of the above damages, the holder may recover from 
the drawer or an indorser, and the drawer or an indorser who has 
been compelled to pay the bill may recover from any party liable 
to him, the amount of the re-exchange with interest thereon until 
the time of payment." Now in the first place the re-exchange 
there mentioned in the section is not the same as that we are now 
dealing \\ith. The re-exchange there mentioned is merely the 
difference between English and foreign currency which is repre- 
sented by the bill in the case of a foreign bill. Suppose, for 
instance, that there is a bill dishonoured abroad, say in America, 
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1885. and drawn in dollars, the currency there, the person suing here 

IiTrb ^po^ siich a bill may recover from the drawer the amount of the 

GiLLBSPiE, re-exchange, that is, the amount in English money represented by 

£x PARTS 

EoBZBTB. 1000 dollars at the time when the bill was due. The section 
simply intends to provide for what damages may be treated as 
being liquidated damages for the purpose of being specially indorsed 
on the writ, and it does not intend at all to take away the right 
which the drawer had to recover from the acceptor any special 
damage of an unliquidated character which he could prove that 
he had sustained. The character of the damages in this case 
is unliquidated, for although the statute of the Island has 
fixed them at 10 per cent., the person seeking to recover must 
show that he has sustained damage. The exchange was so con- 
stantly against Tobago that the legislature fixed 10 per cent, as 
the measure of difference on re-exchange, but it is necessary to 
prove that the damage has been actually sustained. The person 
seeking to recover must show either that he has paid the amount 
or is compelled and made liable to do so. In this case the argu- 
ment was chiefly directed as to whether there was this liability to 
pay. It was alleged that the drawer although he had not paid the 
amount of the re-exchange was liable for it. But I am not quite 
satisfied that the evidence on this point was conclusive, and if the 
trustee wishes to raise this question the case must go into the 
paper again. If not the result will be that the appeal must be 
allowed with costs. 

Yate Lee : On behalf of the trustee I will at once state that he 
does wish to raise this point. 

Cave, J. : 

Then the case will have to go into the paper again for further 
evidence. 

Order accordingly. 

Solicitors : Lawless d Co., for Mr. Roberts. 

Drucee, Jackson d- Attlee for the trustee. 
Cases referred to or relied upon : — 
Francis v. Rucker, Ambler, 672. 
Walker v. Hamilton, 1 De G. F. & J. 602. 
In re General South American Company, L. R. 7 Ch. Div. 637; 
37 L. T. 599. 
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In be GENESE, Ex parte the DISTEICT BANK. Bbforb 

Mr. Justicb 
Bankruptcy Act, 1883, sections 37, 39, and schedule 2. \T^' 

Proof^Proof by wife of hankrwpt for loan ovt of her separate estate— Married jVaiwi/i6«rlO^. 

Women^s Property Act, 1882, section 3. 

Held : That under the provisions of the Married Women's Property 
Act, 1882, a wife who advances money to her husband out of her separate 
estate is not entitled, on the bankruptcy of the husband, either to prove 
or vote until all the other creditors of the bankrupt have been satisfied. 

In such case it lies on the wife to show that the money has not been 
advanced to the husband for the purposes of his business. 



T 



HIS was an application to expunge the proof of Mrs. Sarah 
Geneae, the wife of the bankrupt, for a sum of 384i. Is. lOd., being 
money advanced by her to her husband out of her separate estate. 

The ground of objection was that the wife was not entitled either 
to prove or vote until all the other creditors of the bankrupt had 
been satisfied. 

Vaughan Williams in support. 

The objection is a purely legal one. Section 8 of the Married 
Women's Property Act, 1882 (45 & 46 Vict. c. 75) provides that, 
" Any money or other estate of the wife lent or entrusted by her to 
her husband for the purpose of any trade or business carried on by 
him, or otherwise, shall be treated as assets of her husband's estate 
in case of his bankruptcy, under reservation of the wife's claim to a 
dividend as a creditor for the amount or value of such money or 
other estate after, but not before, all claims of the other creditors 
of the husband for valuable consideration in money or money's 
worth have been satisfied." Such postponement applies to married 
women who have separate property the principle of the Partnership 
Act of 1865 (28 & 29 Vict. c. 86), commonly called Bovill's Act. 
Upon that the case of Ex parte Taylor, In re Grason (L. R. 12 
Ch. Div. 866) was decided, in which it was held that ^* the efiect of 
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1885. section 5 of Boyill's Act is to preyent the lender of money to a 

IxKB trader, on the terms of receiving a share of the profits of his busi- 

Gbnbse, ness, from proving for the loan in the bankruptcy of the borrower 

Thb District in competition with any of his creditors — not merely those creditors 

whose debts were contracted in relation to the business in respect 

of which the loan was made, or while that business was being 

carried on — ^but any of the creditors who are entitled to prove in 

the bankruptcy. Till all the other creditors have been paid in full, 

such a lender is not entitled to prove for any purpose whatever." 

Substantially the sections in the two Acts are identical, and the 

reasoning in one is the same as in the other. 

E. Cooper WiUis, Q,C. {H, Kisch with him), for Mrs. Genese. 

The new Act does not intend to alter the old law more than is 
necessary. When the husband was trustee for the wife, a proof 
could be made in a case of the husband's bankruptcy. In the case 
of Ex parte Wells, In re Whitmore (2 Mon. Dea. & De Gex, 504), 
" Feme covert petitioning by her next friend, was permitted to 
prove the value of a legacy of stock bequeathed to her separate use, 
but transferred into the name of her husband, who sold it out and 
became bankrupt, and a trustee was appointed to receive the divi- 
dends." There are many other cases where a husband holds the 
wife's separate property, the right of proof was allowed against the 
estate in respect of such separate property. It was not suggested 
before the Married Women's Property Act, 1882, that a married 
woman who had lent money could not prove for it. Now the Act 
of 1882 does modify the old law, but it only interferes with it so 
far as is necessary to give effect to the words of the section. That 
refers to such property as can be treated as assets of his estate. 
The word ** assets " has a distinct meaning in bankruptcy. In 
section 16 of the Bankruptcy Act, 1883, a debtor is required to 
make out a statement of his affairs, showing the particulars of his 
assets, debts, and liabilities, &c. In the clause relied on the words 
refer simply to property which can be treated as assets. They do 
not refer to cases where there has been a prior loan, and the money 
has gone long ago. Under Bovill's Act the rule was altogether 
different. The proper intei^pretation of the clause is not to take 
away the right of a wife to prove for money lent yeai's ago which 
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has gone. It only operates when the money can be said to be i885. 
assets. Then as to the question of the money being lent for the xiTrb 
purposes of trade or business. There is no evidence of that. It J^^nese, 

, Ex PARTS 

is for the other side to show that the money was used for trade or The District 

. . Bank. 

busmess. 

Cave, J. : 

The only question really is who ought to pay the costs of this Judgment. 
motion. Incidentally, however, I have to decide the other question. 
I am clearly of opinion that it is quite impossible to put on section 8 
of the Married Women's Property Act the construction which Mr. 
WiUis puts upon it, and has contended for. The proof must be 
expimged. As to the other point, I am of opinion that it lies on 
the wife to show that the money was not advanced for the purpose 
of business. As she has not done so, Mrs. Genese must pay the 
costs of the motion. 

Application aUowed with costs. 

Solicitors : Wright d Co., for the District Bank. 
A, E. Bosenthal, for Mrs. Genese. 

Cases relied upon : — 

Ex parte Taylor, In re Orason, L. R. 12 Ch. Div. 866. 

Ex parte Wells, In re Whitmore, 2 Mon. Dea. & De Gex, 504. 
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Bbforb In re GARNETT, Ex parte the OFFICIAL RECEIVER. 

Mr. Justice 
Cavb. 
1885. Bankruptcy Act, 1883, section 24. 



NovemberlOih, Butus of debtor as to discovery and realisation of property — Personal examincUion 

— Medical examination for insurance. 

Where application was made under section 19 of the Bankruptcy Act, 
1869 {see section 24 of the Bankruptcy Act, 1883), for an order upon a 
debtor to answer certain enquiries and to submit to a medical examination 
for the purpose of life insurance. 

Held : That the provisions of the section apply to an examination of 
the debtor in respect of property : and that the Court could not under the 
section make an order for the personal examination of the debtor as to 
the state of health, with a view to insurance. 



T 



HIS was an appeal from an order of the learned judge of the 
Nanbwich County Court dismissing an application made on behalf 
of the oflBcial receiver of the district that the bankrupt might be 
ordered to answer certain questions under the following circum- 
stances. 

The bankrupt, Fanny Pamillu Garnett, is a widow, the debts 
amounting to 400{., and the only asset being a life interest in the 
sum of 872Z. 7«. lOd. invested in Consols for the joint benefit of the 
bankrupt herself and two children. 

This life interest it was desired to realise, but the same was 
found to be practically unsaleable unless the bankrupt's Ufe should 
be insured. 

The life insurance companies, however, required an examination 
by a medical man of the person whose life it was proposed to 
insure, and they also required that certain enquiries should be 
answered by that person as the basis of the insurance. 

On Mrs. Garnett's refusal, the learned County Court Judge 
decUned to make any order directing her to comply with these 
requirements. The judgment stated, " I must have some authority 
to direct Mrs. Garnett to go before the doctor of a life insurance 
company and submit to an examination. That was distinctly 
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stated as an absolute necessity. The section does not give me any i885. 
authority- The trustee has got the life interest and must make the j^^ 
most of it. I cannot enforce a medical examination, and I simply Gaknbtt, 

* "^ Ex PAKTB 

refuse to make the order asked for." The Official 

T\.12CRT V STL 

From this decision the official receiver now appealed. 

W. F. BaU for the Official Receiver. 

Although the application was that the bankrupt might answer 
certain enquiries, the learned County Court Judge felt the difficulty 
of the case not so much on account of the form of the questions, as 
because there would be a medical examination. But the words of 
the section are very strong. ** Section 19 of the Bankruptcy Act, 
1869 (See Section 24 of the Bankruptcy Act, 1888), provides that 
'The bankrupt shall, to the utmost of his power, aid in the 
realisation of his property, and the distribution of the proceeds 
amongst his creditors: He shall produce a statement of his 
affairs to the first meeting of creditors, and shall be publicly 
examined thereon on a day to be named by the Court, and subject 
to such adjourned public examination as the Court may direct. 
He shall give such inventory of his property, such list of his 
creditors and debtors, and of the debts due to and from them 
respectively, submit to such examination in respect of his property 
or his creditors, attend such meetings of his creditors, wait at such 
times on the trustee, execute such powers of attorney, convey- 
ances, deeds, and instruments, and generally do all such acts and 
things in relation to his property and the distribution of the pro- 
ceeds amongst his creditors, as may be reasonably required by the 
trustee, or may be prescribed by rules of Court, or be directed by 
the Court by any special order or orders made in reference to any 
particular bankruptcy, or made on tlue occasion of any special 
application by the trustee or any creditor ,...'** A bankrupt is 
bound to aid to the utmost of his power in the realisation of his 
estate, and he must submit to examination in respect of his property. 
Is a bankrupt complying with the terms of this section if she 
refuses to accede to a simple request of this nature ? 

[Cave, J. : Prima facie, an examination in respect of health is 
not an examination in respect of property.] 
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1885. This examination is nothing hnt what a lady might submit to. 

In &b 

Gabnbtt, [Cave, J. : The question is whether you can compel her to do so.] 

The Officij^l 
XLbcbtvsa ^— 

Every enquiry tends to show that the market value of the life 
interest is nominal unless the bankrupt's life is insured. The 
General Eeversionary and Investment Company have oflFered 214Z. 
for it subject to insurance. There is another o£fer of 275Z., but in 
every case a life insurance is required as a matter of course. The 
bankrupt's relations on the other hand have offered 160Z. for it, but 
the difference between 150Z. and 275Z. is a large amount to go out 
of the estate. Unless something can be done it seems as if the 
bankruptcy must be kept open in infinitum. This is the sole asset 
of the bankrupt, and she cannot be said to be aiding to the utmost 
of her ability in the realisation of her estate when she refuses to 
take the course proposed. 

R. Vaughan Williams for Mrs. Gamett. 

There is the very strong fact that although this section has been 
so long in force, for it is practically reinserted in the new Bank- 
ruptcy Act, there never has been an order to this effect either in the 
case of a man or of a woman. Then the section itself seems drawn 
for the very purpose of excluding personal examination or questions 
touching the health. It provides that a bankrupt shall submit to 
" examination in respect of his property or his creditors : " and 
again, that he shall generally do '* all acts and things in relation to 
his property.*' The section has always been construed strictly. 
{Walker v. Mottram, L. R. 19 Ch. Div. 855). It is a serious 
matter for people of a timid temperament to undergo an examina- 
tion. Many would do anything rather than submit to it. There 
is no precedent for such an order. 

Cave, J. : 

Judgment. I am of opinion that the decision of the County Court Judge 

was correct, and that this appeal must be dismissed. The section 
does not in its plain meaning authorise the examination of the 
bankrupt with regard to his state of health and with a view to 
insurance. Those matters are of a different nature to the matters 
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which are jeferred to in the section. They relate to an examina- 1335, 
tion in respect to property, and do not point to any medical ,'""*"' 
examination of the bankrupt at all. If anything of that kind had Oabnbtt, 

"Ry PAB.TB 

been intended it would, in my opinion, have been stated in distinct Thb Official 
words. There is, moreover, no authority of an application of this ^*^*^^'*«- 
kind having been granted. I do not think I ought to make a 
precedent. I am satisfied the County Court Judge was right, and 
the appeal must be dismissed with costs. 

Appeal dismissed with costs. 

Solicitors : Rice d Burnett^ for the official receiver. 
Cuff dk Co,, for Mrs. Gamett. 

Case referred to : — 

Walker v. Mottram, L. R. 19 Ch. Div. 355 ; 51 L. J. Ch. 108 ; 
45 L. T. 659. 



PRACTICE. 

In re SISSLING, Ex parte FENTON. divisional 

COURT. 

Bankruptcy Rules, 1883, Rule 173. Beporb 

Cave, J., 

Proof — R^edion by trustee — Time. v^^ 1 

1885 
On an appeal by the trastee in a bankruptcy from an order of the ,^^ 

County Court allowing a preliminary objection raised against the rejection NowmJbernth, 

of a proof by such trustee that such rejection was out of time as provided 

by Rule 173 of the Bankruptcy Rules, 1883. 

Held : That the objection must fail : that the question was one merely 

of procedure : and that the proper course for the registrar of the County 

Court to have taken was to have treated the application as a motion to 

expunge the proof on behalf of the trustee. 



I 



N September, 1884, a proof against the estate of the bankrupt 
Sissling was filed at the office of the official receiver. 

M.B. — -TOL. II. u 



£90 



1885. 

S186LINO, 
Ex PARTS 

Fbntox. 
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A trustee in the bankmptcy was subsequently appointed, and, in 
May, 1885, the proof in question was rejected by such trustee. 

From this rejection the creditor appealed to the County Court, 
and this appeal was allowed on the ground that the rejection was 
out of time. 

The trustee now appealed. 



E. Cooper Willis, Q.C, for the trustee. 

Mtur Mackenzie, for the creditor. 

The duties of the official receiyer or trustee in relation to the admis- 
sion or rejection of proofs are stated specifically in rules 171, 172, 
and 178 of the Bankruptcy Rules, 1888. Rule 178 provides that, 
** Subject to the power of the Court to extend the time, the trustee, 
within fourteen days after receiving a proof, shall in writing either 
admit or reject it wholly pr in part, or require further evidence in 
support of it." This rule is imperative. 

[Day, J. : It is a mere question of procedure.] 

In Ex parte Kemp, In re Russell (42 L. J. Bank. 26 ; 28 L. T. 
487), when a trustee in a liquidation by arrangement allowed two 
years to elapse without giving notice of rejection of a creditor's 
proof, he was taken to have admitted the proof. But as there 
appeared to be a substantial objection to the proof, the order 
to which, under such circumstances, the creditor was entitled for 
payment of a dividend to him, was suspended for a week, to enable 
the trustee to apply to expunge the proof. 



Judgment. 



Cave, J. : 

I am of opinion that the objection must &il. There was a 
neglect of duty on the part of the official receiver. The proof was 
duly tendered, and it was neither admitted nor rejected. In 
October a trustee was appointed, and on May 9th the proofs were 
examined by him for the first time, when it was found that this 
proof had been neither admitted nor rejected. A notice of rejec- 
tion was thereupon sent by the trustee to the creditor, firom which 
the creditor appealed. Now the proper course for the registrar to 
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have taken wonld have been to point ont that the blame rested with ^885. 
the official receiver, who was no longer before the Court, and that i^^ 
the trustee might, under rule 28 of schedule 2 of the Bankruptcy Sisslino, 
Act, 1888, apply to have the proof expunged at any time. The Fbmton. 
result would simply have been a subsequent application by the 
trustee for this purpose. The parties were fighting about nothing, 
and the registrar might have told them so, and have treated the 
case as a motion on behalf of the trustee to expunge the proof. I 
do not think he ought to have sent the parties away on a mere 
technicaUty. The objection must be overruled. 

Day, J. concurred. 

Solicitors : Pitman <i Son. 
H. J, Ram. 

Case relied upon : — 

Ex parte Kemp, In re RusseU, 42 L. J. Bank. 26 ; 28 L. T. 
487. 



PRACTICE. 

In re bell. divisional 

COURT. 

Bankruptcy Act, 1883, sections 117 and 118. Before 

Cave, J., 

Application for an order of request to the Court at Dublin to enforce an ^^^ 

order of the High Court. Costs. ^^^^ ' 

TNovemberlSth. 
HIS was an application for an order of request to the Bankruptcy 

Court at Dublin to enforce an order of the High Court. 

Section 117 of the Bankruptcy Act, 1888, provides that, *' Any 

order made by a Court having jurisdiction in bankruptcy in England 

under this Act shall be enforced in Scotland and Ireland in the 

u 2 
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1885. Conrts having jurisdiction in bankraptcy in those parts of the 
Inbe United Kingdom respectively, in the same manner in all respects 
Bbll. as if the order had been made by the Court hereby required to 
enforce it ; and in like manner any order made by a Court having 
jurisdiction in bankruptcy in Scotland shall be enforced in England 
and Ireland, and any order made by a Court having jurisdiction in 
bankruptcy in Ireland shall be enforced in England and Scotland 
by the Courts respectively having jurisdiction in bankruptcy in the 
part of the United Kingdom where the orders may require to be 
enforced, and in the same manner in all respects as if the order had 
been made by the Court required to enforce it in a case of bank- 
ruptcy within its own jurisdiction." 

And by section 118, " The High Court, the County Courts, the 
Courts having jurisdiction in bankruptcy in Scotland and Ireland, 
and every British Court elsewhere having jurisdiction in bankruptcy 
or insolvency, and the officers of those Courts respectively, shall 
severally act in aid of and be auxiliary to each other in all matters 
of bankruptcy, and an order of the Court seeking aid, with a request 
to another of the said Courts, shall be deemed sufficient to enable 
the latter Court to exercise, in regard to the matters directed by 
the order, such jurisdiction as either the Court which made the 
request, or the Court to which the request is made, could exercise 
in regard to similar matters within their respective jurisdictions." 

The facts of the present case were as follows : — * ' 

The debtor WiUiam Bell was adjudicated bankrupt at Liverpool 
in April of the present year, and thereupon one Robert Bell, of 
Carlow, in the county of Carlow, Ireland, claimed to be entitled to 
prove as a creditor against the estate of the said bankrupt in respect 
of a debt alleged to be due to him of the sum of 3,408Z. 9s. lOd. 

This proof of Robert Bell, however, on examination by George 
Mahon, the trustee of the property of the bankrupt, was rejected, 
and thereupon the creditor appealed to the County Court of Lanca- 
shire, by which Court an order was made on May 80th, 1885, 
directing that the decision of the trustee should be reversed, and 
that the proof in question should be admitted for the full amount. 

On June 5th, 1885, the trustee gave notice of appeal from this 
order of the County Court to the Divisional Court sitting in Bank- 
ruptcy, and on June 24th the appeal was heard and allowed ; and it 
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was farther ordered that the respondent Robert Bell should pay to 1885. 
Oeorge Mahon, the appellant, '* his costs of and incident to the j^ ^a 
application to the said County Court, and of the order of the 80th ^"^' 
day of May, 1885, made therein, and of the said appeal," and the 
costs of the said application were ordered to he taxed hy one of the 
Registrars of the said County Court of Lancashire, and the costs of 
the appeal by one of the Masters of this Court, and the said costs 
were ordered to be paid by the said Robert Belt to the said trustee, 
or to Messrs. Barrell, Rodway d Co,, his solicitors. 

It appeared by allocaturs dated respectively August 7th, 1885, 
and September 22nd, 1885, that the trustee's costs of the appeal 
had been taxed and allowed at the sum of 28Z. 2$. 2d., and the costs 
of the application to the County Court at B2L 2h. 2d. ; but although 
repeated application had been made to the solicitors of Robert Bell 
for payment, the amounts so due had never bean paid either to the 
trustee or his solicitors, and were still owing to the trustee. 

F. C. Willis for the trustee, after putting in an affidavit of the 
above facts, said : — 

I simply ask for an order of request to the Court of Dublin to 
enforce the order of this Court. {Counsel referred to sections 117 
and 118 of the Bankruptcy Act, 1888.) 

Cave, J. : 

You may take it. 

F. C. Willis : 

I would also ask your Lordship, under the circumstances, to give 
the costs of this application. 

Cave, J. : 

I do not know that we can do that. The trustee must take the 
costs of this application out of the estate. 

Order accordingly. 

Solicitors : Last & Sons, for Barrell, Rodway <& Co., Liverpool, 

for the trustee. 
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DIVISIONAL In re green, Ex parte EDMUNDS. 

COURT. 

Bepobb Bankruptcy Act, 1883, HctioM 87, 39, 73, and schedule 2. 

Cavb J Proof^R^edion — Proof expunged — Subsequent compromise of daim — TaaxUion 
1886. * of costs. 

December 7th, The iktheT of a bankrupt carried in two separate proofs against the 

estate for 3000/., which were respectively rejected by the trustee to the 
extent of 20002., and on the application of another creditor were sabee- 
quently expunged in the Ck)un^ Court. 

The creditor appealed, but while the appeals were pending, a compro- 
mise was entered into according to the terms of which it was agreed that 
the claim of the creditor should be reduced to the sum of 1380Z., and that 
all costs should be paid by the trustee. 

On application to the County Court Judge for an order for taxation in 
accordance with the terms of this compromise it waa refused. 

Held (on appeal) : That the proper course was to come to the Court 
for its consent to the arrangement : and that the refusal of the County 
Court Judge to grant an order for taxation under the circumstances was 
right. 



T 



HIS was an appeal on behalf of Mr. Edmunds, the trustee in the 
bankruptcy, against an order of the learned Judge of the County 
Court of Newport and Bvde refusing to order the taxation of certain 
costs under the following circumstances. 

On the bankruptcy of the debtor Green, the father of the debtor 
carried in a proof against the estate for money lent for the sum of 
8,000!., which was rejected by the trustee to the extent of 2,000!. 

The London and County Bank and one Shepherd thereupon 
moved the Court that the whole of the proof be expunged, and this 
was allowed by the County Court Judge. Against this decision the 
creditor gave notice of appeal. 

While the appeal was pending, however, the creditor carried in a 
farther proof for the 8,000!. in another form on a bill of exchange, 
which was again rejected by the trustee to the extent of 2,000!., 
and on the application of the London and County Bank and Shep- 
herd again expunged by the Court. From this decision a further 
appeal was lodged. 

Before the appeals were heard the trustee and the committee of 
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ihBpection, having been strongly advised that the decision of the iss^. 
County Court Judge could not be upheld, entered into negociations ^^^ 
with the creditor, with the eflfect that a compromise was arranged Okrw, 
upon the terms that the claim of the creditor should be reduced to Edmunds. 
the sum of 1,8802., and that the expenses and costs of the creditor 
should be taxed by the registrar as between solicitor and client, and 
the costs of the London and County Bank and Shepherd ; and 
should be paid by the trustee. 

On application to the County Court Judge, however, for an order 
for taxation in accordance with the terms of this compromise, it was 
refused, and from this refusal the trustee now appealed. 

Yate Lee for the trustee. 

I have no opponent here. I simply ask for the order of taxation, 
in order that the compromise may be carried out. The Board of 
Trade will not allow the costs unless they are taxed. The Board 
refers us to section 78 of the Bankruptcy Act, 1888, which deals 
with the allowance and taxation of costs. The Judge will not order 
the taxation, and the registrar will not tax without. 

[Cave, J. — The trustee seems to have agreed to pay the costs of 
all parties, whether successful or unsuccessful.] 

The proof might have been upheld for 8,000{. The trustee got 
it reduced to 1,8802., and did practically agree to pay all costs. 
The committee of inspection and the trustee say it is a most 
advantageous compromise. 

[Cave, J. — ^It seems to me that the proper course was to come to 
the Court and obtain the consent to the compromise. The trustee 
went behind the County Court Judge's decision, and then went and 
asked him to help him. I do not wonder that he will not do so. 
Why the London and County Bank, who, on your shewing to-day, 
have been in the wrong all through, should have their costs paid, I 
fail to see.] 

[Hawkins, J. — Everybody seems to be getting his costs all round. 



£96 
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1885. 

In bm 
Gbbbn, 

Ex PABTB 

Edmunds. 



Judgment. 



On your shewing, the estate is to pay the costs of a yexations opposi- 
tion to proof.] 

I admit that the proof of Oreen was certain to sncceed. It was 
on a bill of exchange which could not be disputed. 

[Hawkins, J. — The more you make out that the London and 
County Bank was wrong, and Oreen the creditor was right, the 
more, to my mind, you do harm to your case.] 

The 8,0002. would certainly have been allowed by the Court of 
Appeal. 

[Cave, J. — That makes it all the more inexplicable why the 
London and County Bank should get their costs. If Oreen, the 
creditor, is entitled to the 8,000!., why should he not be allowed to 
prove for it ?] 

It is a common thing in a bankruptcy for the relations and 
friends to stand on one side, and so allow a larger dividend to be 
paid. 

' Hawkins, J. : 

I certainly think that we ought not to grant this application. 
I do not wonder that the County Court Judge refused to sanc- 
tion the taxation. He had had the whole matter before him. 
There was an appeal but it was not prosecuted. The County 
Court Judge said in effect, ^^I have given judgment: you now 
seek to reverse the judgment and pay to a person costs which 
I think wrong." I am of opinion that in refusing the County 
Court Judge was right. 

Cave, J- : 

I am of the same opinion. The London and County Bank 
and Shepherd took upon themselves to oppose this proof, and so 
far as the County Court Judge was concerned, successfully. An 
appeal was lodged but not prosecuted. Oreen the creditor had 
so far failed all along the line. Now the Committee of Inspec- 
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tion and the trustee bring abont this extraordinary compromise. iggg. 
They were advised that the creditor had undoubted right to j'JJ^ 
prove, yet they arrange a compromise by which he is willing to Grbet, 
reduce his claim to 13802. For what reason ? That the trustee Edmunds, 
and Committee of Inspection will go the length of paying his 
adversaries their costs. I cannot think that this is a bond fide 
compromise. I should require the strictest evidence in such a 
case. Somebody must have been deceived. Either Oreen the 
creditor must have not realised his unassailable position or his 
position could not have been so unassailable. The proper course 
was to come to this Court and state the compromise and ask 
consent to it. That was not done, neither was any application 
made to the County Court Judge. But this arrangement was 
made without consent, and then the County Court Judge was 
asked for an order for taxation of costs of this kind. I should 
have been much surprised if the County Court Judge had granted 
it. The application will be dismissed and the trustee must pay 
the costs personally. 

Vate Lee : My Lord, the trustee is the servant of the Committee 
of Inspection and has acted under its commands. 

Cave, J. : Then the Committee of Inspection will doubtless 
oblige him by paying his costs. 

Yate Lee : He has no power to compel them. 

Cave, J. : Then he must take the consequences. 

Yate Lee : Will your Lordships give leave to appeal ? 

Hawkins, J. : No. 

Appeal dismissed with costs. 

Solicitors : Crowder d Vizard, for the trustee. 
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PRACTICE. 

Mb.'jS^c» ^ ^ GREPE, Ex PASTE GREPE. 

1886. Application for annulment of adjudication — Previous applications in same 

'^r— ' matter — Non-payment of costs. 

December llth. 

Held : That although it is no good reason for dismissing an application 

made in one matter that costs ordered to be paid in a previous application 

in another matter substantially different, have not been paid ; jet the 

Court will not be bound to hear a subsequent application made to it 

unless the costs of a previous application in the same matter which have 

been ordered to be paid by the applicant, have been settled. 



T 



HIS was an appeal from a decision of the learned Judge of 
the County Court at East Stonehouse refusing an application by 
the debtor John Orepe for the annulment of his adjudication in 
bankruptcy. 

The order, of the County Court Judge appealed from was in 
the foUowing terms :— 

'* Upon the hearing of an application by the above-named John 
Grepe that the order of adjudication of bankruptcy against him 
might be annulled and for other orders to be made in accordance 
with a notice of motion dated the 9th day of October, 1885, 
filed in the Court on the 15th day of October, 1885, and another 
notice of motion dated the 15th day of October, 1885, and upon 
hearing John Grepe who appeared personally and . . . counsel 
for Henry Saunders the trustee in this matter .... and upon 
reading the notices of motion and the affidavit of the said John 
Grepe, and the file of the proceedings in this matter : and it 
appearing that the said John Grepe had made eleven applications, 
including appeals, all of which were determined or refused, nine 
of them with costs to be paid by the said John Grepe, who has 
not paid any of the costs ordered to be paid by him on 
former motions and applications. It is ordered that the 
application be and the same is hereby dismissed; and that 
the costs of the applicant be borne and paid by himself; 
and that the costs of the trustee and of the petitioning credi- 
tor, of and incidental to the said application and this order 
(including the fees of counsel from London on behalf of the 
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trustee) be taxed by the registrar of this Court and allowed and x885. 
paid by the trustee out of the estate in this matter." ^^^ 

G&BPB, 
Ex PA.BTB 

John Grepe, the debtor, appeared, in support of the appeal, Gbbfs. 
in person. 

Stroud for the trustee : 

There were eleven previous applications, including appeals, 
which had been refused. The bankrupt had not paid the costs 
of those. 

[Gate, J. : Have you any authority that if an applicant does 
not pay the costs of one application he shall not be allowed to 
go on with another ?] 

I can find no authority, but I submit that the rule is the 
same as in the Queen's Bench Division. It is inherent in the 
Court to make a man rectus in curia. The Court below was 
vexed with application after application in this matter. It is an 
abuse of the process of the Court. Bule 4 of Order 26 of the 
Judicature Bules provides that ^' If any subsequent action shall 
be brought before payment of the costs of a discontinued action, 
for the same, or substantially the same, cause of action, the 
Court or a Judge may, if they or he think fit, order a stay of 
such subsequent action, until such costs shall have been paid." 
It has always been the practice of the Court to stay the prose- 
cution of a second action until the costs of the first have been 
paid. Here there were eleven. The motions already decided 
deal with all the questions on the notice of motion to-day. 

[Cave, J. : I must hear the debtor's affidavit which the County 
Court Judge says he read.] 

John Orepe, the bankrupt, read a long affidavit setting forth at 
great length his grounds of appeal and the reasons alleged by him 
for the annulment of the bankruptcy ; and the cases on the file 
which had been previously dismissed were specifically examined. 
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In bb 
Grbpb, 

£x PASTX 

Gbxpb. 

Judgment. 



Cave, J. : 

This was an appeal against an order of the County Court Judge 
dismissing an appUcation by Grepe, the bankrupt, on the ground 
that he had made previous applications which were dismissed with 
costs, and those costs had not been paid. Now it was quite im- 
possible to say whether that reason was sufficient for such dis- 
missal without looking to see what the present application is and 
what the former applications were. In my judgment the tsuct that 
a man has failed to pay the costs of an application in one matter 
is no reason for dismissing ai;L application in a different matter. If 
the applications are in the same matter it appears only right that 
a further one should be refused to be heard until the costs of a 
former application have been paid. But when the applications are 
substantially different this rule does not apply. Here I am 
clearly of opinion that the application was dismissed on good 
grounds. . • • 

Appeal dismissed with costs. 



Solicitors : Henry Kimber, Elliott dc Co.^ for the trustee. 
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ACT OF BANKRUPTCY.]— (1) A debtor, on August 28th, 1884, on being 
pressed by a creditor, who had obtained judgment, for payment of the debt due to 
him, gave to an auctioneer, who was about to sell the farming stock of such debtor, 
a document by which he authorized and requested him to pay to such creditor, 
after deducting any rent which might be due to the landlord, the debt due to him 
out of the first proceeds of the sale, and appropriated the sum necessary to pay the 
debt out of the proceeds of the sale for the purposes of the payment. 

On October 22nd, 1884, a receiving order was made against the debtor, and the 
sum so appropriated was subsequently claimed by the official receiver as trustee in 
the bankruptcy on the grounds (1) That the document was an assignment of the 
whole of the debtor's property, and as such amounted to an act of bankruptcy ; 
(2) That it was a fraudulent preference. 

Held : That under the circumstances of the case the document in question did 
not amount to an assignment of the whole of the debtor's property. 

That the principal motive of the debtor was not to favour the creditor, and that 
the transaction did not constitute a fraudulent preference. 

That the official receiver as trustee having come to the Court was in the same 
position as an ordinary litigant, and being unsuccessful miist pay the costs. In re 
GlanvUU, Ex parte the Trustee p. 71 

(2) Held : That the fact that a debtor called a meeting of his creditors at which 
he laid before them his position, and made an offer of 6s, 8d, in the pound, did not 
amount to a notice by such debtor " that he has suspended, or that he is about to 
suspend payment of his debts," so as to constitute an act of bankruptcy under sec- 
tion 4, sub-section 1 (h) of the Bankruptcy Act, 1883. In re JValsh, Ex parte the 
Trustee p. 112 

(3) Where two circulars were sent out by the solicitors of the debtor to the 
creditors, calling a meeting of the creditors, and laying before them the position 
of the debtor, and further stating that by the kindness of friends, and by raising 
money upon his furniture, such debtor might be enabled to pay 10s. in the pound, 
provided all the creditors would accept it to save bankruptcy proceedings, but 
that if all the creditors would not agree, there was no alternative but to seek the 
protection of the Court. 

Held : That such statements amounted to a notice by the debtor *^ that he has 
suspended or that he is about to suspend payment of his debts," so as to constitute 
an act of bankruptcy under section 4, sub-section 1 (h) of the Bankruptcy Act, 
1883. In re Wolstenholme, Ex parte Wolstmholme p. 213 

ADMINISTRATION OF ESTATE OF DECEASED INSOLVENT.]— Where 
an order of commitment was made against the widow and son of a deceased debtor 
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whose estate was being administered in bankruptcy under tbe provisionfl of section 
125 of the Bankruptcy Act, 1883, on the ground that they had refused to comply 
with an order of the County Court directing them to attend for the purpose of 
being examined with regard to the estate of such deceased debtor under section 27 
of the Act. 

Held : That section 27 of the Bankruptcy Act, 1883, does not apply to section 
125 of the Act : that the powers under Order XXXYIL, Rule 5 of the Supreme 
Court Rules, 1883, as to the examination of witnesses only exist where some litiga- 
tion IB in progress : and that Rule 58 of the Bankruptcy Rules, 1883, does not give 
any such power as was sought for in the present case. In re Hewitt, Ex parte 
Heuntt p. 184 

ALIMONY.] — Held : That where an order is made by the Divorce Court for the 
future payment of alimony by a husband under the statute 29 & 30 Vict. c. 32, 
s. 1, such payments are not capable of valuation, and cannot therefore be proved 
for in the event of the husband being adjudicated bankrupt, but such husband is 
liable to continue the payments notwithstanding the bankruptcy. In re LvnJton^ 
Ex parte Linton ............ p. 179 

AMENDMENT OF PROOF.}— See In re Arden, Ex parte Ardm . . p. 1 

In re King, Ex parte Meeham . . p. 119 

APPEAL — Notice of sent by postJi—Quctre, Whether, where notice of appe^ is 
sent by post in accordance with the provisions of section 142 of the Bankruptcy 
Act, 1883, such notice will be in time, unless the letter is received by the respon- 
dent before the expiration of the twenty-one days during which the appeal may 
be brought. In re Arden, Ex parte Arden p. 1 

From Refueal to Order Prosecution of Bankrupt.'] — Appeal from refusal to order 
prosecution of a bankrupt Fraudulent removal of furniture. The Debtors Act, 
1869 (32 & 33 Vict c. 62), sections 11, 12, and 16. In re Stephens, Ex parte the 
Trustee p. 20 

Leave not obtained in Small Bankruptcy.'] — (1) Upon an appeal from a County 
Court in the case of a small bankruptcy under section 121 of the Bankruptcy Act, 
1883, it was iargued, against the preliminary objection taken that the necessary 
leave to appeal had not been obtained, that Rule 199, sub-section 5, of the Bank- 
ruptcy Rules, 1883, by which such leave is made requisite, was ultra viree. 

Held : That the right of appeal given by the Act was a statutory right ; thai 
the same statute which gave the right could delegate to a prescribed authority the 
power to modify the right in the prescribed manner ; and that the necessary leave 
not having been obtained, the appeal could not be heard. In re Dale, Ex parte 
Dale p. 92 

(2) Small Bankruptcy — Preliminary objection — Leave to appeal not obtained 
when notice of appeal given and served — Leave obtained afterwards. In re Stock- 
ton and Sdbietan, Ex parte Gibson p. 189 

Deposit 071. ] — ^Where application was made by a debtor who had presented a 
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bankraptcy petition agamst himself to diBpense with the deposit of 202. required 
to be lodged upon an appeal against a decision of the r^istrar rescinding the 
receiving order at the request of the official receiver under section 14 of Bank- 
ruptcy Act, 1883. 

Hdd : That the debtor's alleged inability to raise the necessary sum did not on 
the facts of the case constitute such a special circumstance under Rule 113 of the 
Bankruptcy Rules, 1883, as to justify the Court in granting the application. In 
re Robertson p. 117 

Out of Time*] — (1) Held : That as a matter of courtesy, the solicitor of a respon- 
dent, if he iB aware of a preliminary objection to an appeal, ought as early as pos- 
sible to give notice to his opponent of such preliminary objection. 

If, however, the notice is not given, and the appeal is dismissed on the pre- 
liminary objection, such omission to give notice is no reason for depriving the 
respondent of the costs of the appeaL In re Mtmdy, Ex parte SUad . . p. 227 

(2) On an appeal from the refusal by the r^istrar of an application of the 
debtor for leave to summon a fresh first meeting of his creditors, the objection was 
taken that the appeal was out of time. 

The appellant's solicitor deposed that he had mistaken the effect of the rules, 
and was of opinion that the time for appealing ran from the date of the perfecting 
of the order, instead of the date when it was pronounced. 

Held : That the order appealed from was in the nature of an interlocutory order, 
and as no harm could be done to any one, the time would now be extended. In 
re Tippett^ Ex parte Tippett p. 229 



« APPURTENANCES.''}— In a case where certain fishing boats had been mort- 
gaged by the bankrupts, and the mortgagees laid claim to the nets and fishing gear 
which had been used on board the said vessels (but of which no particular nets 
were appropriated to or specially belonging to any particular vessel) on the ground 
that such nets and fishing gear came within the word '^ ship " in section 72, and 
the word " appurtenances " in the form of mortgage of a ship now in use and sub- 
stituted for Form I. given in the Merchant Shipping Act, 1854. 

Held : That in order to make a thing an appurtenance it must be specified : 
that in the present case there was no evidence to show that any specific nets were 
appropriated to any particular ship, but that they were used indiscriminately : 
and that they could not in consequence be considered ** appurtenances " within 
the meaning of the Act In re Salmon and Woode, Ex parte Gould . . p. 137 

ARRANGEMENT.]— See Scheme of Arrangement. 

ARREST.] — ^On February 12th, 1885, a receiving order was made against the 
debtor, and on February 23rd, the summary administration of his estate was 
ordered under section 121 of the Bankruptcy Act, 1883. 

On February 25th, while on his way to the office of the official receiver for the 
purpose of handing to that officer certain moneys which he had been ordered to 
pay over, the debtor was served by the serjeant-at-mace of the Mayor's Court with 
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an order of commitment for having failed to pay an instalment of 2L Ss. 6d. due 
under a judgment previously obtained in that Court. 

This sum, in order to avoid arrest, the debtor paid under protest On applica- 
tion made by the official receiver that it should be paid over to him. 

Held : That under section 9 of the Bankruptcy Act, 1883, the creditor lost the 
right to enforce the payment by arrest, and that the official receiver was entitled 
to the money. In re Ryley, Ex parte the Official Receiver . . . . p. 171 

BANKRUPTCY NOTICE.]— (1) A debtor, after the service of a bankruptcy 
notice upon him under section 4, sub-section 1 (g), of the Bankruptcy Act, 1883, 
commenced an action against his creditor to set aside the judgment on which such 
notice was founded, and prayed that an account might be taken, and made other 
claims in the nature of a coimterclaim. The debtor delivered the 'statement of 
claim in the action, and applied to the Court to dismiss the bankruptcy notice. 
The registrar, after reading the statement of claim, adjourned the application sine 
die, with liberty to apply. 

Held (on appeal) : That the statement of claim was not evidence ; and the 
registrar, before interfering with the operation of the bankruptcy notice, ought to 
have been satisfied by evidence that the debtor had at any rate some reasonable 
ground for bringing the action. In re Foster, Ex parte BoMm • . . p. 29 

(2) Where, in consequence of a breach of covenant of articles of partnership, an 
action was brought in the Chancery Division and judgment obtained, restrain- 
ing the defendant from carrying on business within a certain radius^Ussolving 
the partnership — ordering an enquiry as to the amount of damage sustained by 
the plaintiff — and further ordering the costs of the defendant to be paid — and 
pending the enquiry as to the damages, the costs were taxed, and only a portion 
being paid, a bankruptcy notice was served on the debtor under section 4, sub- 
section 1 (g), of the Bankruptcy Act, 1883, for the remainder. 

Held : That the sum in respect of which the bankruptcy notice was served was 
due under a final judgment within the meaning of the section, the amount in 
question being wholly independent of the result of the enquiiy. 

That the words "a creditor'* in section 4, sub-section 1 (g), of the Bankruptcy 
Act, 1883, mean a creditor under or by means of a final judgment. In re Faith- 
ftUl, Ex parte Moore p. 52 

(3) Where a debtor against whom no proceedings in bankruptcy had been 
taken entered into an arrangement ^dth his creditors by which he agreed to pay 
108. in the pound within six years to any creditors signing the deed of arrange- 
ment^ and the creditors covenanted by the said deed not to sue the debtor, or to 
enforce any judgment already obtained, and to forego all their claims on him if 
the provisions of the deed were carried out : which deed was signed by a creditor 
who had previously obtained a final judgment against the debtor : and after such 
creditor had signed three other creditors signed the deed, who it was subsequently 
discovered, had received from the debtor's brother, with the knowledge of the 
debtor, certain other payments over and above the lOs. in the pound secured by 
the deed. 

Held : That the principle laid down in the case of Daiiglish v. Tennent (L. R. 2 
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Q. B. 49) applies to all composition deeds whether under a statute or not : that it 
is an implied condition in all such deeds that all the creditors shall come into the 
arrangement on perfectly equal terms : and that the order of the registrar refusing 
to set aside a bankruptcy notice served upon the debtor by the creditor who had 
obtained a final judgment was a right order, such creditor being no longer bound 
by the deed. In re Milner^ Ex parte Milner p. 190 

(4) See In re IsaaCy Ex parte Isaac p. 258 

(5) In re Lennox, Ex parte Lennox p. 271 

BILLS OF EXCHANGE ACT.]— See Be-exchange ; Proof, In re GUUspie, Ex 
parte Roberts . . . . « . p. 278 

BOARD OF TBADE.]— (1) Applicaiion on behalf of the Board of Trade for anr 
order requiring a trustee under a liquidation to submit an account verified by 
affidavit of the sums received by him. Previous release and discharge of such 
trustee. Bight of the Board of Trade to demand an account. In re Chudley, Ex 
parte ike Board of Trade p. 8 

(2) Powers of Official Receiver— Compromise — Sanction of the Board of Trade 
— Certificate under section 140, sub-section (2), of the Bankruptcy Act, 1883 — 
Costs. In re Johnstone, Ex parte Singleton • . p. 206 

" CHOSES IN ACTION.*']— Where a partner in a stockbroking firm purchased 
shares in a railway company with money of the firm, and subsequently deposited 
the share certificates with the firm's bankers as security or cover for advance made 
by them to the firm, and before notice of the deposit had been given to the rail- 
way company, the finn, and also the members of it, were adjudicated bankrupts. 

Held : That the trustee in the bankruptcy was entitled to such shares as goods 
in *' the possession, order, or disposition of the bankrupt in his trade or business,'' 
within section 44, sub-section (iii.), of the Bankruptcy Act, 1883. 

That the words *' in his trade or business " in the said section, mean " for the 
purposes of and as connected with his trade or business." 

(Fry, L.J., dissentiente.) That such shares were not choses in action within 
the meaning of the Act, so as to be excepted from the doctrine of reputed owner- 
ship. Colonial Bank v. TVhinney p. 234 

COMMITTAL.] — (1) Application for the committal of a debtor for contempt in 
refusing to deliver up possession of premises occupied by him, at the request of 
the trustee in bankruptcy. Form of Order. In re Cox, Ex parte the Trustee p. 23 

(2) Judgment summons — Order for Payment by Instalments — " Means to Pay" 
— The Debtors Act, 1869, section 6, sub-section (2) — Refusal to commit. In re 
Park, Ex parte Raster p. 35 

(3) Held : That where the Judge of a County Court, not having jurisdiction in 
bankruptcy, at the hearing of a judgment summons for a committal, is of opinion 
that a receiving order should be made in lieu of a committal, and orders the matter 

M.B. — VOL. n. X 
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to be tiansferred to the Bankruptcy Court under rule 268 (1) (a) of the Bank- 
ruptcy Bules, 1885, notice of the subsequent proceedings under the order of 
transfer must be served on the judgment debtor 

That the Court of Bankruptcy in such a case is not bound to adopt the opinion 
of the County Court Judge, and to make a receiving order as a matter of course, 
but must exercise ite own judicial discretion at the hearing. In re Andrem, Ex 
forte AndrewB . . • • • • • P* ^ 

COMPOSITION.]— See Scheme of Arran^fement 

Refusal of Ccmrt to approve].— {!) In a case where a debtor, as the managing 
director of a mining company, the mines being undeveloped, advanced both his 
own and borrowed money to the company, which subsequently become insolvent, 
and a petition in bankruptcy was presented against the debtor, and a composition 

accepted by his creditors. 

Held : That the debtor had been guilty of rash and hazardous speculations ; and 
that the registrar was quite right in refusing to approve the composition offered. 
in re Young, Ex parte Young P- 37 

(2) On a contention raised that although for the purposes of the discharge of 
a bankrupt under section 28 of the Bankruptcy Act, 1883, the report of the official 
receiver is primA facie evidence of the truth of the statements therein contained, 
nevertheless for the purposes of the approval of a composition or scheme under 
section 18, sub-section (6) of the Act, such report is not made primd facie evidence, 
and that the registrar ought not to refuse to approve a composition without 
having the facts mentioned in section 28, sub-section (3), proved by other 

evidence. 

Held : That the report of the official receiver is primd fads evidence for the 
purposes of section 18, sub-section (6), and that the proof of the facts referred to 
in section 28, sub-section (3), which is sufficient in the case of the discharge of a 
bankrupt xmder that section, would also be sufficient proof in the case of the 
approval of the composition or scheme under section 18, sub-section (6). 

Per Brett, M.R.— That in deciding as to the granting or refusing the discharge 
of a bankrupt or the approval of a composition or scheme of arrangement, the 
question whether the debtor has kept proper books is one of primary importance. 

That it is no ground to set aside the decision of the registrar refusing to approve 
a composition because a large majority of the creditors of a debtor are desirous of 
accepting it, but that the object of the Bankruptcy Act, 1883, being to prevent 
reckless debtors from escaping the consequences of their conduct by the payment 
of a nominal dividend, it is the duty of the Court to protect such creditors from 
themselves. In re JVaUace, Ex parte Campbell p. 167 

(3) Where a debtor against whom no proceedings in bankruptcy had been taken 
entered into an arrangement with his creditors by which he agreed to pay 10». in 
the poxind within six years to any creditors signing the deed of arrangement and 
the creditors covenanted by the said deed not to sue the debtor, or to enforce any 
iudgment already obtained, and to forego all their claims on him if the provisions 
of the deed were carried out : which deed was signed by a creditor who had previ- 
ously obtained a final judgment against the debtor : and after such creditor had 
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signed three otlier creditors signed the deed, who it was subsequently discovered 
had received from the debtor's brother, with the knowledge of the debtor, 
certain other payments over and above the lOs, in the pound secured by the 
deed. 

Held : That the principle laid down in the case of Dauglish v. TennatU (L. R. 2 
Q. B. 49) applies to all composition deeds whether under a statute or not : that it 
is an implied condition in all such deeds that all the creditors shall come into the 
arrangement on perfectly equal terms : and that tlie order of the registrar refusing 
to set aside a bankruptcy notice served upon the debtor by the creditor who had 
obtained a final judgment was a right order, such creditor being no longer bound 
by the deed. In ire MUner^ Ex parte MUner p. 190 

COMPROMISE. — By Official Receiver.] — Powers of Official Receiver — Compromise 
—Sanction of the Board of Trade— Certificate under section 140, sub-section (2) of 
the Bankruptcy Act, 1883— Costs. Li re JohnsUme, Ex parte SingleUm . p. 206 

By rnw^.]— See In re Greeuj Ex parte Edmunds . » . . .p. 294 

COSTS. — Of Trustee,] — See In re Arden, Ex parte Arden . . . . p. 1 

(2) In re King, Ex parte Mesliam p. 119 

(3) In re Bell p. 291 

(4) In re Oreen, Ex parte Edmunds , . . p. 294 

As between solicitor and dient.] — The Court by three orders gave costs as " be- 
tween party and party.** 

Subsequently an application was made that such costs might be '^ as between 
solicitor and client ; " which application was refused. 

Held (on appeal) :- -That the application ought to have been made to the Court 
at the time when the costs were awarded ; and that the words of rule 98 of the 
Bankruptcy Rules, 1883 — "the Court in anirarding costs'' — ^mean at the time when 
the Court makes the order. In re Angell, Ex parte ShooJhred . . • p. 5 

Of Official Receiver,] — See (1) In re White, Winter db Go,, Ex parte White, Winter 
dbGo p. 42 

(2) In re Johnstone, Ex pa/rte Singleton p. 206 

Of Official Receiver as Trustee,] — See In re Olanville, Ex parte thi Trustee . p. 71 

Of Official Receiver acting as Solicitor,] — Held: That the effect of section 116, 
sub-section (2) of the Bankruptcy Act, 1883, which provides that no official 
receiver " shall, during his continuance in office, either directly or indirectly, by 
himself, his clerk, or partner, act as solicitor in any proceeding in bankniptcy," is 
not limited to cases of the official receiver acting as solicitor by himself, his clerk 
or partner, for another person, or on an application for the benefit of the estate, 
but extends also to cases where the official receiver is acting as solicitor for himself 
and conducting a case on his own behalf. In re Taylor, Ex parte the 0ffi4dal 
Receiver p. 127 

Agreement for.] — Where an agreement entered into by a solicitor to conduct 
certain bankruptcy proceedings on the terms that his costs should not exceed 10/. 

X 2 
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had been declared void by the County Court Judge on the application of such 
solicitor, and an appeal from this decision having been brought to the Divisional 
Court in Bankruptcy, the preliminary objection was taken that the Court, sitting 
as a Court of Appeal in bankruptcy matters only, had no jurisdiction to deal with 
the question at all. 

Held: That the Court had jurisdiction to hear the appeal. 

That the fact that the agreement did not contain a provision that the solicitor 
so employed might continue the bankruptcy proceedings to the end, did not make 
such agreement unfair or unreasonable, and that the order of the County Court 
Judge setting aside such agreement must be reversed. In r$ Owen, Ex parte 
Peyton p. 87 

TFhen Appeal ovJb of Time.'} — Held : That as a matter of courtesy, the solicitor of 
a respondent, if he is aware of a preliminary objection to an appeal, ought as early 
as possible to give notice to his opponent of such preliminary objection. 

If, however, the notice is not given, and the appeal is dismissed on the pre- 
liminary objection, such omission to give notice is no reason for depriving the 
respondent of the costs of the appeaL In re Mundy, Ex parte Stead . . p. 227 

Compare and quaere In re Speight, Ex parte Brooke (L. R. 13 Q. B. D. 42), and 
In re Blenkhom, Ex parte Bleaee and Blease (see ante, Volume I., page 280). 

Of Taxation,'] — Held: That where in an ordinary taxation of the costs of the 
solicitor to the trustee in the bankruptcy, the amount of the solicitor's bill is reduced 
by more than one-sixth, there is no rule in the Court of Bankruptcy that such 
solicitor shall pay the costs of the taxation. 

That the provisions of the Attorneys and Solicitors Act (6 & 7 Yict c. 73), do 
not apply in an ordinary reference to tax such costs, but the taxation is regulated 
by the practice of the Court of Bankruptcy. In re Marsh, Ex parte Marsh, p. 232 

Of Unsuccessful Applicant] — See In re Ridgioay, Ex parte Ridgway . . p. 248 

Order for Taxation of] — The father of a bankrupt carried in two separate proofs 
against the estate for 3,000Z., which were respectively rejected by the trustee to 
the extent of 2,000/., and on the application of another creditor were subsequently 
expunged in the County Court 

The creditor appealed, but while the appeals were pending, a compromise was 
entered into according to the terms of which it was agreed that the claim of the 
creditor should be reduced to the sum of 1,3802., and that all costs should be paid 
by the trostee. 

On application to the County Court Judge for an order for taxation in accord- 
ance with the terms of this compromise, it was refused. 

Held (on appeal) : That the proper course was to come to the Court for its 
consent to the arrangement : and that the refusal of the County Court Judge to 
grant an order for taxation under the circumstances was right In re Green, Ex 
parte Edmunds p. 294 

Of former Applications Unpaid.] — Held : That although it is no good reason for 
dismissing an application made in one matter, that costs ordered to be paid in a 
previous application in another matter substantially different have not been paid ; 
yet the Court will not be bound to hear a subsequent application made to it 
unless the costs of a previous application in the sanie matter, which have been 
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ordered to be paid by the applicant, have been settled. In re Grepe, Ex parte 
Grepe p. 298 

COUNTERCLAIM. See Setk)FF (2). 

COUNTY COURT— Jwrwdic^ton of,]— Held : That by the provisions of sections 
100 and 102 of the Bankruptcy Act, 1883, which gave to a County Court " for the 
purposes of its bankruptcy jurisdiction, in addition to the ordinary powers of the 
Court an the powers and jurisdiction of the High Court," and also " full power 
to decide all questions of priorities, and all questions whatsoever whether of law 
or fact which may arise in any case of bankruptcy," a County Court has no juris- 
diction or power to restrain an action in the High Court brought against the 
trustee of a debtor adjudicated bankrupt in such County Court. In re Bametty 
Ex parte Reynolds dk Co p. 147 

Transfer from.] — Held: That where the Judge of a County Court not having 
jurisdiction in bankruptcy, at the hearing of a judgment summons for a committal, 
is of opinion that a receiving order should be made in lieu of a committal, and 
orders the matter to be transferred to the Bankruptcy Court under rule 268 (1) (a) 
of the Bankruptcy Rules, 1885, notice of the subsequent proceedings under the 
order of transfer must be served on the judgment debtor. 

That the Court of Bankruptcy in such a case is not bound to adopt the opinion 
of the County Court Judge, and to make a receiving order as a matter of course, 
but must exercise its own judicial discretion at the hearing. In re Andrews, Ex 
parte Andrews p. 244 

• 

CREDITOR — Amendment of Proof of Secured,"] — Held : That where a mortgagee 
who has valued his security is desirous of amending his valuation and proof under 
rule 13 of schedule 2 of the Bankruptcy Act, 1883, leave to amend may be given 
in a proper case, although such amendment is opposed by a subsequent mortgagee. 
In re Arden, Ex parte Arden p. 1 

Meaning of Term.] — Held: That the words "a creditor" in section 4, sub- 
section 1 (g), of the Bankruptcy Act, 1883, mean a creditor under or by means of 
a final judgment. In re FaMftUl, Ex parte Moore p. 62 

Preferred.] — See In re MUner, Ex parte Milner p. 190 

CVSTOU,]— See In re Taylor, Ex paHe Dyer . '. . . . . j). 268 

DEBTORS ACT, 1869.]— See (1) In re Stephens, Ex parte the Trustee . p. 20 

(2) In re Park, Ex parte Koster , . . p. 35 

DELEGATION OF JUDGE'S AUTHORITY \- Appeal from an order of the 
Registrar the effect of which was to set aside as against the trustee in a bankruptcy 
under the Bankruptcy Act, 1869, a post-nuptial settlement executed by the bank- 
rupt. 
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Objection. That under the provisions of the Bankruptcy Act, 1883, the Registrar 
had no jurisdiction to make the order. 

Held : That the jurisdiction which the Registrars in honkraptcy had by delega- 
tion or otherwise, under the Bankruptcy Act, 1869, is preserved to them in 
respect of pending proceedings by section 169, sub-section (3), of the Bankruptcy 
Act, 1883. 

That rule 264 of the Bankruptcy Rules, 1883, which provides for the exercise 
of their jurisdiction is not uUra vireSf and is properly framed for the purpose of 
carrying out the intention of the Legislature with regard to pending proceedings. 
In re Home, Ex parte Edwards p. 203 

DEPOSIT ON APPEAL.]— Where application was made by a debtor who had 
presented a bankruptcy petition against himself to dispense with the deposit of 
20{. required to be lodged upon an appeal against a decision of the Registrar 
rescinding the receiving order at the request of the official receiver under section 
14 of Bankruptcy Act, 1883. 

Held: That the debtor's alleged inability to raise the neceasary sum did not on 
the facts of the case constitute such a special circumstance under rule 113 of the 
Bankruptcy Rules, 1883, as to justify the Court in granting the application. In re 
Robertson p. 117 



DISCHARGE.]— (1) The debtors conmienced business by means of borrowed 
money, and assigned as security to the lender their leasehold premises, goodwill, 
and all existing and after-acquired stock-in-trade. The mortgagee subsequently 
took possession under this deed, and the debtors become bankrupt, nothing being 
left for the general creditors. 

Held : That the debtors had contracted debts without having any reasonable 
or probable ground of expectation of being able to pay them ; and that the order 
of the registrar granting a discharge only upon the terms of judgment being 
entered up against the bankrupts for the full amount of the debts provable in the 
bankruptcy, was a right order. In re WTiite, Winter cfc Co,, Ex parte White, 
Winter d: Co p. 42 

(2) On the application of the bankrupt for his discharge the official receiver 
reported that the bankrupt had previously filed a petition for liquidation of his 
afifairs, under which his discharge had not been granted. 

Held: That the practice of the Court is, that when an undischarged bankrupt 
makes an application for his discharge under a second bankruptcy, the Court wUl 
not entertain the application until he has purged himself of his former bank- 
ruptcy ; and it appearing that the bankrupt had not obtained his discharge under 
the liquidation petition referred to in the report of the official receiver, the 
application would be adjourned sine die with liberty to apply. In re Binko p. 45 

(3) Application for discharge. Contracting debts without reasonable expecta- 
tion of payment. Fraud. In re Du BotUay p. 49 

(4) Where, on an application for discharge of a bankrupt, an objection was 
taken on behalf of the bankrupt to the report of the official receiver being received 
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in evidence, on the ground that, although such report bore the signature of that 
ofBcial, it wa? not prepared by him. 

Held : That such report is primd facie evidence of the statements contained 
therein, as provided by section 28, sub-section (4) of the Bankruptcy Act, 1883, 
and that the Court will not go behind the report or enter into any enquiry as to 
by whom it was prepared. In re Bull p. 59 

(5) Held : That the quasi-penal provisions of section 28 of the Bankruptcy Act, 
1883, with regard to the granting of a bankrupt's discharge, apply to the conduct 
of the bankrupt previous to the time when the Act came into operation. 

Where the bankrupt who was a solicitor without capital entered into heavy 
building operations on borrowed money, to which speculations his insolvency 
was attributable. 

^Held : That the bankrupt had been guilty of rash and hazardous speculations,' 
and that the order of the registrar refusing an absolute discharge was a right 
order. In re Salaman, Ex parte Salaman . . . . • . . p. 61 

(6) A debtor at the time when the action was commenced in which final judg- 
ment was obtained against him, upon which the receiving order was subsequently 
made, carried on business in partnership with his father, and had a considerable 
income. During the pendency of the proceedings in the action, the debtor paid 
away the money belonging to him in the business, and also received notice from 
his father to quit the partnership. 

The County Court judge granted the bankrupt his discharge on the terms that 
he should pay to the trustee in the bankruptcy the sum of ;£700 out of his 
earnings or income or any after acquired property. 

Held (on appeal) : That the order of the County Court judge must be modified, 
and that there would be an order granting to the bankrupt his discharge on 
consenting to judgment being entered against him in the terms of section 28, 
subsection (6), of the Bankruptcy Act, 1883. In re Clarkson . . . p. 219 

(7) That in deciding as to the granting or refusing the dischaige of a bankrupt 
or the approval of a composition or scheme of arrangement the question whether 
the debtor has kept proper books is one of primaiy importance. In re Wcdlacey 
Ex parte Campbell p. 167 

DISCLAIMER.]— (1) Held ; That the word " property " as used in section 55, 
and as defined in section 168 of the Bankruptcy Act, 1883, is not restricted to 
" property divisible amongst the creditors " mentioned in section 44, but extends 
to any kind of property subject to any onerous covenants or obligations which 
may be vested in the debtor. In re Maughan p. 25 

(2) Held : That where in accordance with the provisions of section 121 of the 
Bankruptcy Act, 1883, relating to small bankruptcies, an order is made for the 
summary administration of a bankrupt's estate, and the official receiver, as trustee 
in the bankruptcy, disclaims leasehold property of the bankrupt without the 
leave of the Court under the powers conferred on him by Rule 232 of the Bank- 
ruptcy Rules, 1863, the Court has no jurisdiction to give any compensation to the 
landlord out of the estate for the use and occupation of euch leasehold property 
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by the official receiver as such trastee. In re Sandwelly Ex parts Zerfaes . p. 95 
DISCOVERY.]— See In re Oarnett, Ex parte ike Official Receiver . . p. 286 

DIVORCE COURT.]— See Alimony, 

EVIDENCE.]— See (1) In re Foster, ExparU Basan . . . . p. 29 

(2) In re WaUacey Ex parte Campbell . . .p. 167 

EXAMINATION.]— See (1) Public Examinatum. (2) Personal Examination. 

EXECUTION.] — (1) The sheriff was in possession of the goods under several 
writs of fi. fa, — ^the three first of which according to date were for more than 20^ 
and the fifth for 122. IZs. 

The sale was held, and the sheriff, having received notice within fourteen days 
of a bankruptcy petition against the debtor, paid in the proceeds of the sale to 
the official receiver as trustee in the bankruptcy. 

The amount of the three prior writs exceeded together the amount realized by 
the sale. 

On a claim by the execution creditor under the subsequent writ for 121. 13s, — 
that he was entitled to be paid the amount of his debt in full : 

Held : That it was not the effect of section 46 of the Bankruptcy Act, 1883, to 
make executions for more than 201 altogether void, but to deprive the execution 
creditor of the benefit of the execution : that if no bankruptcy had occurred the 
writs would have been paid in order of date : and that under the Act the sheriff 
wa9 required to pay over to the trustee in the bankruptcy the amount which 
would have been appropriated to the first writs. In re Pearce, Ex parte Cros- 
ihwaite p. 105 

(2) Held : That the notice to the sheriff mentioned in section 46, sub-section (2) 
of the Bankruptcy Act, 1883, must be given either to the sheriff himself, or to 
some recognised agent of his for the purpose of receiving such notice, such as the 
under-sheriff or some authorised person at the sheriff's office, and that such notice 
given to an ordinary bailiff or man in possession is not sufficient 

That the term " officer charged with the execution of a writ or other process ** 
included in the term "sheriff" by section 168 of the Bankruptcy Act, 1883, 
signifies an officer charged with duties similar to those of a sheriff though he is 
not called sheriff, as for example, the bailiff of a County Court. 

In an action in the Mayor's Court the notice should be given at the office of 
the Seijeant-at-Mace, either to him or to his representative. In re HoUand, Ex 
parte Warren • . p. 142 

FL FA.]— See Execution, 

FINAL JUDGMENT.]— <1) Where, i^ consequence of a breach of covenant of 
articles of partnership, an action was brought in the Chancery Division and judg- 
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ment obtained, restraining the defendant from carrying on business within a 
certain radius — dissolving the partnership — ordering an enquiry as to the amount 
of damage sustained by the plaintiff — and further ordering the costs of the 
defendant to be paid — and pending the enquiry as to the damages, the costs were 
taxed, and only a portion being paid, a bankruptcy notice was served on the 
debtor under section 4, sub-section 1 (g), of the Bankruptcy Act, 1883, for the 
remainder. 

Held : That the sum in respect of which the bankruptcy notice was served was 
due under a final judgment within the meaning of the section, the amount in 
question being wholly independent of the result of the enquiry. In re Faithfullj 
Ex parte Moore p. 52 

(2) A debtor against whom action was brought allowed judgment to go by 
default, but subsequently obtained leave to defend on payment of 43^. into Court, 
which he neglected to do. 

Judgment was thereupon signed, and a bankruptcy petition presented, and the 
debtor having refused to give security for the debt as required by the Court, a 
receiving order was made. 

On appeal by the debtor to set aside this order under section 4, sub-section 1 (g) 
of the Bankruptcy Act, 1883, on the ground that he had a counterclaim, set-off, 
or cross-demand, which equalled or exceeded Uie amount of the judgment debt, 
and which he could not set-up in the action in which judgment was obtained. 

Held : That the debtor had had ample opportunity to set up the alleged set-off 
in the action, which he had neglected to do : and that the order of the County 
Court was a right order. In re Isaac, Ex parte Imac . • . .p. 258 

FRAUDULENT PREFERENCE.]— A debtor, on August 28th, 1884, on being 
pressed by a creditor, who had obtained judgment, for payment of the debt due 
to him, gave to an auctioneer, who was about to sell the farming stock of such 
debtor, a document by which he authorized and requested him to pay to such 
creditor, after deducting any rent which might be due to the landlord, the debt 
due to. him out of the first proceeds of the sale, and appropriated the sum 
necessary to pay the debt out of the proceeds of the sale for the purposes of the 
payment. 

On October 22nd, 1884, a receiving order was made against the debtor, and* the 
sum so appropriated was subsequently claimed by the official receiver as trustee 
in the bankruptcy on the grounds (1) That the document was an assignment of 
the whole of the debtor's property, and as such amounted to an act of bankruptcy ; 
(2) That it was a fraudulent preference. 

Held: That under the circumstances of the case the document in question did 
not amount to an assignment of the whole of the debtor's property. 

That the principal motive of the debtor was not to favour the creditor, and that 
the transaction did not constitute a fraudulent preference. 

That the official receiver as trustee having come to the Court was in the same 
position as an ordinary litigant, and being unsucdeasful must pay the costs. In 
re Glanville p. 71 

FURNITURE, Fraudulent removal of. y- Appeal from refusal to order prosecution 
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of a bankrupt F^adalent removal of fdmiture. The Debtors Act 1869 (32 & 
33 Vict c 62), Sections 11, 12 and 16. In re StephtM . . . . p. 20 

GIFT INTER VIVOS.]— Where at the birth of hi« eldest son, a father laid down 
a pipe of port wine, and at the same time expressed an intention to give his eldest 
daughter certain port wine in particular bins, such wine being thereafter known 
in the family as the wine of the son and daughter, but remaining in the posses- 
sion and cellar of the father, who subsequently became bankrupt. 

HM : That under the circumstances of the case, there was no proof of any 
intention on the part of the father of making a present immediate gift, and that 
the wine belonged to the trustee in the bankruptcy. 

That although it is going too £ar to say that retention of possession by the donor 
is conclusive proof that there is no immediate present gift, yet unless explained, 
and its effect destroyed by other circumstances, it is strong evidence against the 
existence of such an intention ; and^ in order to rebut this inference, circumstances 
must be proved from which it can fairly be inferred that the donor intended to 
make an immediate gift, so that the thing given then ceased to be the donor's, 
and became the property of the donee. It is not enough to prove circumstances 
from which the proper inference is, that the donor intended to make a gift in the 
future, but so that until something further was done to complete the gift, he 
should retain the control over the thing intended to be given. In re Ridg^ 
way .p. 248 



HOP-TRADE. CUSTOM OR] -See In re Taylor, ExparU Dyer . . p. 268 

INSOLVENT.] — See Administration of Estate of Deceased Insolvent. 

INSURANCE.] — See Personal Examination, In re Gamett, Ez parte the Official 
Receiver • • . • p. 286 

JUDGMENT DEBT.]~See (1) In re RyUy, Ex parte the Official Receiver . p. 171 

(2) In re Isaac, Ex parte Isaac p. 258 

(3) Held : That upon a petition by a judgment creditor for a receiving order, the 
Court of Bankruptcy has power, at the instance of the judgment debtor, to go 
behind the judgment and to enquire into the consideration for the judgment debt 
even though the debtor has consented to the judgment. 

If on the hearing of the petition evidence is put forward of such facts, which, 
if proved, would shew that, notwithstanding the judgment, there is by reason of 
fraud or otherwise, no real debt, the Court ought not to make a receiving order 
without enquiry into the truth of the fiocts alleged. In re Lennox, Ex parte 
Lennox •••••••• p. 271 

JUDGMENT SUMMONS.]— See (1) In re Park, Ex parte Roster . . p. 36 
{2) In re Andrews, Ex parte Andrews •..,,,, p. 244 
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JURISDICTION.] — Wkere an agreement entered into bj a solicitor to conduct 
certain bankruptcy proceedings on the terms that his costs should not exceed lOL 
had been declared void by the County Court Judge on the application of such 
solicitor, and an appeal from this decision having having been brought to the 
Divisional Court in Bankruptcy, the preliminary objection was taken that the 
Court, sitting as a Court of Appeal in bankruptcy matters only, had no jurisdic- 
tion to deal with the question at all. 

Held : That the Court had jurisdiction to hear the appeaL 

That the fact that the agreement did not contain a provision that the solicitor 
so employed might continue the bankruptcy proceedings to the end, did not make 
such agreement unfair or unreasonable, and that the order of the County Court 
Judge setting aside such agreement must be reversed. In re Otoen, Ex parte 
Peyton p. 87 

Of County Court in Bankruptcy.'] — Held ; That by the provisions of sections 100 
and 102 of the Bankruptcy Act, 1883, which give to the County Court " for the 
purposes of its bankniptcy jurisdiction, in addition to the ordinary powers of the 
Court all the powers and jurisdiction of the High Court," and also '* full power to 
decide all questions of priorities, and all other questions whatsoever whether of 
law or fact which may arise in any case of bankruptcy," a County Court has no 
jurisdiction or power to restrain an action in the High Court brought against the 
trustee of a debtor adjudicated bankrupt in such County Court. In re Bamett, 
Ex parte Reynolds d: Co p. 147 

Of Registrar,] — Appeal from an order of the Registrar the effect of which was 
to set aside as against the trustee in a bankruptcy under the Bankruptcy Act, 
1869, a post-nuptial settlement executed by the bankrupt. 

Oljection. That under the provisions of the Bankruptcy Act, 1883, the Registrar 
had no jurisdiction to make the order. 

Held : That the jurisdiction which the registrars in bankruptcy had by delega- 
tion or otherwise, under the Bankruptcy Act, 1869, is preserved to them in 
respect of pending proceedings by section 169, sub-section (3), of the Bankruptcy 
Act, 1883. 

That Rule 264 of the Bankruptcy Rules, 1883, which provides for the exercise 
of their jurisdiction is not uUra vires, and is properly framed for the purpose of 
carrying out the intention of the legislature with r^ard to pending proceedings. 
In re Home, Ex parte Edwards • p. 203 

LANDLORD.]— See Disclaimer, 

MARRIAGE SETTLEMENT.]— Where by a marriage settlement the settlor 
covenanted that he, during his life, or his representatives within twelve months 
after his death, would pay the sum of 50002. to the trustees to be held by them 
on the trusts of the settlement, and the settlor subsequently became bankrupt. 

Held^ following the decision of the Court of Appeal in the case of Ex parte 
Bishop, In re Tonnies (L. R. 8 Ch. App. 718) : That a covenant for payment of a 
sum of money not specifically earmarked, was not within section 47, sub-section 
(2), of the Bankruptcy Act, 1883, as a covenant for the future settlement of money 
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or property in which the settlor had no interest at the date of his marriage, and 
that the trustees were entitled to prove against the estate. In re Knight, Ex parte 
Cooper . •. • • p. 223 

MARRIED WOMAN.]— ^«W / That under the provisions of the Married 
Women's Property Act, 1882, a wife who advances money to her husband out of 
her separate estate is not entitled, on the bankruptcy of her husband, either to 
prove or vote until all the other creditors of the bankrupt have been satisfied. In 
such case it lies on the wife to shew that the money has not been advanced to the 
husband for the purposes of his business. In re Oeneee, Ex pctrte the District 
Bank p. 283 

MAYOR'S COURT.]— See (1) In re Holland, Ex parte Warren . . p. 142 
(2) In re Ryley, Ex parte the Official Receiver p. 171 

•* MEANS TO PAY "^Meaning of rem.]— See In re Park, Ex parte Koster p. 35 
MEDICAL EXAMINATION.]— See Personal Examination. 

MUTUAL DEALINGS.]— H62(2 .• That, as a general rule, and in the absence of 
special circumstances whero there are mutual dealings between a debtor and his 
creditors, the line as to set-off must be drawn at the date of the commencement 
of the bankruptcy. In re Gilleepie, Ex parte Reid d; Son . . . .p. 100 

OFFICIAL RECEIVER.] Poioere and dviiee o/.]— (1) Held: That before the 
appointment of a trustee by the creditors the official receiver who is, by section 
54 of the Bankruptcy Act, 1883, the trustee for the purposes of that Act until a 
trustee is appointed, has power after an adjudication in bankruptcy has been made 
against a debtor, to exercise the powers given by Section 56 of the Act to the 
trustee. 

Such official receiver, therefore, may sell the property of the bankrupt In re 
Parker and Parker, Ex parte the Board of Trade p. 158 

(2) Powers of Official .Receiver-^Cotopromise — Sanction of the Board of Trade 
— Certificate under Section 140, Sub-section (2) of the Bankruptcy Act, 1883 — 
Costs. In re Johnstone, Ex parte Singleton p. 206 

Coete o/.]— See In re White, Winter d: Co,, Ex parte White, Winter cfc Co. p. 42 

Cods of, as Trustee.'] — See In re OlanviMe, Ex parte the Trustee . . p. 71 

Costs of, — acting as Solicitor.] — Held : That the effect of section 116, sub^section 
(2) of the Bankruptcy Act, 1883, which provides that no official receiver '* shall, 
during his continuance in office, either directly or indirectly, by himself, his 
clerk, or partner, act as solicitor in any proceeding in bankruptcy,'' is not limited 
to cases of the official receiver acting as solicitor by himself, his clerk or partner, 
for another person, or on an application for the benefit of the estate, but extends 
also to cases where the official receiver is acting as solicitor for himself and 
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conducting a case on his own behalf. In re Taylor, Ex parte the Official 
Receiver p. 127 

Objection to Report of,] — (1) Where, on an application for discharge of a bank- 
rapt, an objection was taken on behalf of the bankrupt to the report of the 
official receiver being received in evidence, on the ground that, although such 
report bore the signature of that official, it was not prepared by him. 

Held : That such a report is primd facie evidence of the statements contained 
therein, as provided by section 28, sub-section (4) of the Bankruptcy Act, 1883, 
and that the Court will not go behind the report or enter into any enquiry as to 
by whom it was prepared. In re Bull p. 69 

(2) On a contention raised that although for the purposes of the discharge of a 
bankrupt under section 28 of the Bankruptcy Act, 1883, the report of the official 
receiver is primd facie evidence of the truth of the statements therein contained. 
Nevertheless for the purposes of the approval of a composition or scheme under 
section 18, sub-section (6) of the Act, such report is not made primd facie 
evidence, and that the registrar ought not to refuse to approve a composition 
without having the facts mentioned in section 28, sub-section (3), 'proved by 
other evidence. 

Held: That the report of the official receiver is primd fa<ne eyidence for the 
purposes of section 18, sub-section (6), and that the same proof of the facts 
referred to in section 28, sub-section (3), which is sufficient in the case of the 
discharge of a bankrupt under that section would also be sufficient proof in the 
case of the approval of a composition or scheme under section 18, sub-section (6). 
In re Wallace, Ex parte Campbell p. 167 

Report of in Small Bankruptcy.] — Held: That where the official receiver reports 
to the Court under section 121 of the Bankruptcy Act, 1883, that the property 
of a debtor is not likely to exceed in value 300/., such report is primd facie to be 
acted upon, and the Court ought not, at any rate without some definite reason, 
to refuse to make an order for summary administration. In re Homtblow, Ex 
parte the Official Receiver p. 124 

ORDER AND DISPOSITION.}- <1) In a case where a bankrupt took a house 
with 79 acres of land, at a rent of 400/. a year, and subsequently rented other land 
to the extent of 100 acres (part of which he sublet), and farmed the land so taken 
for pleasure, and out of the returns supplied his house, and sold the surplus farm 
and garden produce, and also bred horses. 

Held : That the house and land were taken for pleasure and enjoyment, and 
not for the purpose of business ; that this intention was never changed into such 
a purpose as that of holding them for business only ; and that the bankrupt had 
not carried on business as a farmer or market gardener so as to entitle the trustee 
in the bankruptcy to claim certain goods against a bill of sale holder, as being in 
the onler and disposition of the bankrupt in his trade or business under section 44, 
sub-section (3) of the Bankruptcy Act, 1883. In re WaUie, Ex parte the 
Trustee p. 79 

(2) In a case where the banknipt who carried on bnsinesss as a stockbroker 
silversmith, and watchmaker, deposited in the year 1878 the certificates of thirty 
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shares in a wagon comi^any with a bank in order to secure his overdrawn account, 
but such shares continued to b^ i^gistered in the name of the bankrupt, and in 
1884 a receiving order was made against the bankrupt, whereupon the trustee 
appointed in the bankruptcy laid claim to the said thirty shares, and the County 
Court judge decided that the said shares were in the order and disposition of the 
bankrupt in his trade or business at the time .of the bankruptcy, and directed the 
bank to hand them over to such trustee. 

Held : That the shares in question were not in the bankrupt's possession in his 
trade or business : that they had in fact been registered in the name of the bank- 
rupt for six years, and were held by him simply as an investment and not for the 
purpose of selling to his customers ; and that the order of the County Court 
judge directing the bank to hand over such shares to the trustee in the bankruptcy 
must be reversed. In re Jenkinson p. 131 

(3) Where a partner in a stockbroking firm purchased shares in a railway 
company with money of the firm, and subsequently deposited the share certificates 
with the firm's bankers as security or cover for advances made by them to the firm, 
and before notice of the deposit had been given to the railway company, the firm 
and also the members of it were adjudicated bankrupts. 

Held : That the trustee in the bankruptcy was entitled to such shares as goods 
in '' the possession, order, or disposition of the bankrupt in his trade or business," 
within section 44, sub-section (3), of the Bankruptcy Act, 1883. 

That the words ** in his trade or business " in the said section, mean '^ for the 
purposes of and as connected with his trade or business." 

(Frt, L. J., dissentiente.) That such shares were not choses in action within 
the meaning of the Act, so as to be excepted from the doctrine of reputed owner- 
ship. Colonial Bank v. IVhinney p. 234 

(4) Held : That a custom exists in the hop trade for hop merchants to retain in 
their warehouse hops purchased by their customers, so as to prevent the operation 
of the order and disposition clause — section 44, sub-section (3) — of the Bank- 
ruptcy Act, 1883. 

At the time of the presentation of a bankruptcy petition by the debtor, who 
carried on business as a hop and seed merchant, there were lying in his warehouse 
certain pockets of hops which he had sold to the applicant The hops were left 
there for the convenience of the purchaser, and had been duly paid for. It was 
proved to be the custom of the hop-trade for hops sold to remain in the warehouse 
of the merchant to the order of the purchaser, and that no person familiar with 
the hop-trade would suppose that all hops lying in a hop merchant's warehouse 
were the property of such merchant. 

Held : That the existence of a custom of this nature, shewn to be well known 
amongst persons concerned in the hop-trade, excluded the doctrine of reputed 
ownership, and that the hops did not pass to the trustee, /n re Taylor^ Ex parte 
Dyer p. 268 

PAYMENT.}— See Suspension of Payment. 
PENDING BUSINESS.]— See Jurisdiction. 



DIGEST OF CASES. 319 

PERSONAL EXAMINATION.]— Where application was made under section 19 
of the Bankruptcy Act, 1869 {see section 24 of the Bcmkruptcy Act, 1863), for an 
order upon a debtor to answer certain enquiries and to submit to a medical 
examination for the purpose 6f life ins^irance. 

Held : That the provisions of the section apply to an examination of the debtor 
in respect of propei-ty : and that the Court could not under the section make an 
order for the personal examination of the debtor as to the state of health, with a 
view to insurance. In re Garnett, Ex parte the Official Receiver . . .p. 286 



POST — Notice of Appeal sent 6y.] — See In re Arden, Ex parte Arden , , p. 1 



PROOF — Amendment of}— (1) Held: That, where a mortgagee who has valued 
his security is desirous of amending his valuation and proof under rule 13 of 
schedule 2 of the Bankruptcy Act, 1883, leave to amend may be given in a proper 
case, although such amendment is opposed by a subsequent mortgagee. In re 
Arden, Ex parte Arden p. 1 

(2) Where an application made by a secured creditor for leave to withdraw or 
amend his proof put in from inadvertence for the full amount of the debt, and 
without mentioning the security, was refused by the County Court Judge. 

Held : That there was clearly no intention to give up the security, and that proof 
for the full amount of the debt having been put in from inadvertence, leave to 
amend ought to have been granted. In re King, Ex parte Mesham . . p. 119 

For Alimony,"] — Held: That where an order is made by the Divorce Court for 
the future payment of alimony by a husband under the statute 29 & 30 Vict. c. 32, 
s. 1, such payments are not capable of valuation and cannot therefore be proved 
for in the event of the husband being adjudicated bankrupt, but such husband is 
liable to continue the payments notwithstanding the bankruptcy. In re Linton, 
Ex parte Linton p. 179 

For Re-exchange,] — Where six bills of exchange were drawn in Tobago, accepted 
by the debtors, and made payable at the Lon'don and Westminster Bank, but were 
subsequently dishonoured, and thereupon sent back to Tobago, and taken up by 
the drawers who sought to prove for the re-exchange against the debtor's estate. 

Held : That subject to the damages being proved, the claim ought to be admitted : 
that the re-exchange mentioned in section 67 of the BiUs of Exchange Act, 1882, 
was simply the difference between English and foreign currency, and that under 
that Act the claim was still admissible. In re QiUespie^ Ex parte Roberts . p. 278 

By Wife.'] — Held ; That under the provisions of the Married Women's Property 
Act, 1882, a wife who advances money to her husband out of her separate estate is 
not entitled, on the bankruptcy of the husband, either to prove or vote until all 
the other creditors of the bankrupt have been satisfied. 

In such case it lies on the wife to show that the money has not been advanced to 
the husband for the purposes of his business. In re Oenese, Ex parte the District 
Bank p. 283 

Rejection of] — (1) On an appeal by the trustee in a bankruptcy from an order of. 
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the County Court allowing a preliminary objection raised against the rejection of 
a proof by such trustee, that such rejection was out of time as provided by 
rule 173 of the Bankruptcy Rules, 1883. 

Held : That the objection must fail : that the question was one merely of pro- 
cedure : and that the proper course for the Registrar of the County Court to have 
taken, was to have treated the application as a motion to expunge the proof on 
behalf of the trustee. In re Sissling, Ex parte FerUon . . . .p. 289 

(2) The father of a bankrupt carried in two separate proofs against the estate 
for 3,000/. which were respectively rejected by the trustee to the extent of 2,000/., 
and on the application of another creditor were subsequently expunged in the 
County Court. 

The creditor appealed, but while the appeals were pending a compromise was 
entered into according to the terms of which it was agreed that the claim of the 
creditor should be reduced to the sum of 1,380/., and that all costs should be paid 
by the trustee. 

On application to the County Court Judge for an order for taxation in accord- 
ance with the terms of this compromise it was refused. 

Held : (on appeal) : — ^That the proper course was to come to the Court for its 
consent to the arrangement : and that the refusal of the County 'Court Judge to 
grant an order for taxation under the circumstances was right. In re Green^ Ex 
parte Edmunds . p. 294 

« PROPERTY "—Jkfeamnflf of.] Held: That the word " property »* as used in 
section 55, and as defined in section 168 of the Bankruptcy Act, 1883, is not re- 
stricted to " property divisible amongst the creditors " mentioned in section 44, but 
extends to any kind of property subject to any onerous covenants or obligations 
which may be vested in the debtor. In re Maughan p. 25 

PUBLIC EX AMTNATION.]— HeW : That the provisions of section 17, sub- 
section (4) of the Bankruptcy Act, 1883, by which at the public examination of a 
debtor *' any creditor who has tendered a proof, or his representative authorized in 
writing may question the debtor concerning his affairs and the causes of his 
failure," apply to a solicitor representing a creditor who has tendered a proof, and 
that such solicitor before being permitted to examine a debtor at his public ex- 
amination must produce, if so requested, his written authority from such creditor. 
The Queen V. The Registrar of the Greenwich County Court . . . . p. 175 

'^RASH AND HAZARDOUS."]— See 5fpect4/aii(WM. 

RE-EXCHANGE.]— See Proof 
REGISTRAR.}-See Jurisdictim, 

REPORT.}— See Official Receiver, 
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REPUTED OWNERSHIP.]— See Order and DUposition. 

REQUEST, APPLICATION FOR ORDER OF.]— See In re Bell . . p. 291 

REVIEW.] — Where, on the refusal of an application by the registrar, application 
was subsequently made to the Judge sitting in bankruptcy to review the decision. 
Held : That there was no power to accede to the request, and that in the event of 
the registrar declining to review his own decision, the proper course was by way 
of appeal to the Court of Appeal. In re Moore p. 78 

SALE — by Official Recevoer.'] — Held : That before the appointment of a trustee by 
the creditors the official receiver who is, by section 54 of the Bankruptcy Act, 
1883, the trustee for the purposes of that Act untQ a trustee is appointed, has 
power, after an adjudication in bankruptcy has been made against a debtor, to 
exercise the powers given by section 56 of the Act to the trustee. 

Such official receiver, therefore, may sell the property of the bankrupt. In re 
Parker dk Parker , Ex parte the Board of Trade p. 158 

SCHEME OF ARRANGEMENT.]— See (7ow^o«tewn. Held: That the fact that, 
bef(»e the presentation of a bankruptcy petition against the debtor, a large number 
of the creditors have assented to a deed of arrangement, is not a " sufficient cause " 
within the meaning of section 7, sab-section (3) of the Bankruptcy Act, 1883, f<Hr 
dismissing such petition presented by a dissenting creditor, however beneficial 
to the creditors the terms of such arrangement may be ; and that, in conse- 
qaence, there is no jurisdiction to adjourn generally the hearing of such petition 
with a view to its ultimate dismissal if the arrangement should be found to work 
well. 

The case of In re Dixon & Wilson, Ex parte Dixon d: Wilson (see ante. Volume I., 
page 98), approved and explained to the effect that the decision there did not 
depend upon the particular t^rms of the arrangement, but upon the fact that such 
Miangement was made at the time, and in the manner, and by the persons by 
whom it was made. In re Watson d: Smith, Ex parte Oram . . . p. 199 

SECURED CREDITOR.]— See GredUor. 

SEPARATE' PROPERTY.]— See Married Woman. In re Oenese, Ex parte the 
district Bwnk p. 283 

SERJEANT-AT-MACE.]— See Execution, On February 12th, 1885, a receiving 
order was made against the debtor, and on February 23rd, the siunmary adminis- 
tration of his .estate was.ordered under section 121 of the Bankruptcy Act, 1883. 

On February i!6th, while on his way to the office of the official receiver for the 
purpose of handing to that officer certain moneys which he had been ordered to 
pay over, the debtor was served by the serjeant-at-mace of the Mayor's Court with 

M.B. — VOL. II. Y 
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«n order of commitment for having failed to pay an instalment of 2L Ss. 6d. dne 
under a judgment previously obtained in that Court. 

This sum, in order to avoid arrest, debtor paid under protest. On application 
made by the official receiver that it should be paid over to him. 

Held : That under section 9 of the Bankruptcy Act, 1883, the creditor lost the 
right to enforce the payment by anest, and that the official receiver was entitled 
to the money. In re Ryley^ Ex parte the Official Receiver . . . .p. 171 

SET-OFF.}— (1.) Held: That, as a general rule, and in the absence of special 
circumstances where there are mutual dealings between a debtor and his creditors, 
the line as to set-off must be drawn at the date of the commencement of the 
bankruptcy. In re GiUeepie, Ex parte Reid dc Son p. 100 

(2.) See In re leaac, Ex parte lea^ac p. 258 



SETTLEMENT.]— See also Voluntary SeUlement. 

Where by a marriage settlement the settlor covenanted that he, during his Ufe, 
or his representatives within twelve months alter his death, would pay the sum of 
bfiOOL to the trustees to be held by them on the trusts of the settlement| and the 
settlor subsequently became bankrupt. 

Held, following the decision of the Court of Appeal in the case of Ex parte 
Bishop, In re Tonnies (L. R. 8 Ch. App. 718) : That a covenant for payment of a 
sum of money not specifically earmarked was not with section 47, subsection (2), 
of the Bankruptcy Act, 1883, as a covenant for the future settlement of money or 
property in which the settlor had no interest at the date of his marriage, and that 
the trustees were entitled to prove against the estate. In re Knighi, Ex parte 
Cooper . . V p. 223 

SHARES.] — See (1.) In re Jenkinson, Ex parte the Nottingham and Nottingham- 
shire Bank p. 131 

(2.) Colonial Bank v. fVhinney p. 234 

(3.) In re Player p. 261 

SHERIFF.]— See ExeciUion. 

SMALL BANKRUPTCIES.]— See (1.) In re Dale, ExparU Dale . . p. 92 

(2.) In re SandweU, Ex parte Zerfaee . p. 95 

(3.) In re Homiblow, Ex parte the 

Official Receiver . . .p. 124 

(4.) In re Stockton d; Sdbietan, Ex parte 

Gibson p. 180 

SOLICITOR — Coats as between solicitor and client,'] — The Court by three orders 
gave costs *' as between party and party." 
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Subsequently an application was made that such costs might be " as between 
solicitor and client ; " which application was refused. 

Held (on appeal) : — That the application ought to have been made to the Court 
at the time when the costs were awarded ; and that the words of Rule 98 of the 
Bankruptcy Rules, 1883 — ** the court in awarding costs " — mean at the time when 
the Court makes the order. In re Aiigell, Ex parte Shoolbred . . . p. 5 

Agreement for Gods of,] — Where an agreement entered into by a solicitor to 
conduct certain bankruptcy proceedings on the terms that his costs should not 
exceed 10/. had been declared void by the County Court Judge on the applica- 
tion of such solicitor, and an appeal from this decision having been brought to 
the Divisional Court in Bankruptcy, the preliminary objection was taken that the 
Court, sitting as a Court of Appeal in bankruptcy matters only, had no jurisdiction 
to deal with the question at all. 

Held: That the Court had junsdiction to hear the appeal. 

That the fact that the agreement did not contain a provision that the solicitor 
so employed might continue the bankruptcy proceedings to the end did not make 
such agreement unfur or unreasonable, and that the order of the County Court 
Judge setting aside such agreement must be reversed. In re Owen, Ex parte 
Peyton . . . . . . . . . . . . • P* ^7 

Taxation of Costs of] — Held : That where, in an ordinary taxation of the costs of 
the solicitor to the trustee in the bankruptcy, the amount of the solicitor's bill 
is reduced by more than one-sixth, there is no rule in the Court of Bankruptcy 
that such solicitor shall pay the costs of the taxation. 

That the provisions of the Attorneys and Solicitors Act (6 & 7 Vict c 73) do 
not apply in an ordinary reference to tax such costs, but the taxation is regulated 
by the practice of the Court of Bankruptcy. In re Marsh, Ex parte Marsh p. 232 

Eight of audience of.]^Held: That under the Bankruptcy Act, 1883, and the 
Bankruptcy Appeals (County Courts) Act, 1884, a solicitor has the same right of 
audience in the Divisional Court sitting as a Court of Appeal from orders of the 
County Courts in Bankruptcy matters as that formerly possessed under the Bank- 
ruptcy Act, 1869, in the case of an appeal from the County Court to the Chief 
Judge in Bankruptcy. In re Bamett, Ex parte the Tmstee . . . p. 122 

Right at PMic Examination.] — Held: ThAt the provisions of section 17, sub- 
section (4) of the Bankruptcy Act, 1883, by which at the public examination of 
a debtor " any creditor who has tendered a proof, or his representative authorised 
in writing, may question the debtor concerning his affiairti and the causes of his 
failure," apply to a solicitor representing a creditor who has tendered a proof, and 
that such solicitor before being permitted to examine a debtor at his public ex- 
amination must produce, if so requested, his written authority from such creditor. 
Hie Queen v. The Registrar of the Greenioich County Comt . . . .p. 175 

Money paid to by batihrupt] — On the presentation of a bankruptcy petition 
against a debtor, and an order for the appointment of an interim receiver having 
been made, such debtor instructed his solicitor to oppose the petition, and to 
move to rescind the interim order, and then paid to such solicitor at his request 
252. on account of costs of counsel's fee.s, and other expenses for that purpose. 

The application to rescind the interim oi'der was dismissed, and the debtor was 
subsequently adjudicated bankrupt. 

. Y 2 
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The fcruBtee in the bankruptj thereupon claimed the 25/. from, the solicitor as 
money received by him from the debtor with knowledge of the act of bankruptcy, 
on which the receiving order was made. 

Held : That the application of the trustee must be refused ; that it was right 
that a debtor should have legal assistance and advice against a bankruptcy 
petition ; and that a debtor would be left practically defenceless if money paid to 
a solicitor for services rendered on such an occasion could afterwards be recovered 
by the trustee. In re Sindairy Ex parte Payne , p. 255 

SPECULATIONS— i2(MA. and. Haaard(mi.]-{\) In a case where a debtor, as the 
managing director of a mining company, the mines being undeveloped, advanced 
both his own and borrowed money to the company, which subsequently became 
insolvent, and a petition in bankruptcy was presented against the debtor, and a 
composition accepted by his creditors. 

Held : That the debtor had been guilty of rash and hazardous speculations ; 
and that the registrar was quite right in refusing to approve the composition 
offered. In re Young, Ex parte Young p. 37 

(2) Where the bankrupt who was a solicitor without capital entered into heavy 
building speculations on borrowed money, to which speculations his insolvency 
was attributable. 

Held : That the bankrupt had been guilty of rash and hazardous speculations ; 
and that the order of the registrar refusing an absolute discharge was a right 
order. In re Salaman, Ex parte Salaman p. 61 

" SUFFICIENT CAUSE.^— JJeW ; That the fact that, before the presentation 
of a bankruptcy petition against a debtor, a large number of the creditors have 
assented to a deed of arrangement, is not a '' sufficient cause" within the meaning 
of section 7, sub-section (3) of the Bankruptcy Act, 1883, for dismissing such 
petition presented by a dissenting creditor, however beneficial to the creditors the 
terms of such arrangement may be ; and that, in consequence, there is no juris- 
diction to adjourn generally the hearing of such petition with a view to its 
ultimate dismissal if the arrangement should be found to work welL 

The case of In re Dixon ds Wilson, Ex parte Dixon dt Wilson {see ante, Volume L 
page 98), approved and explained to the effect that the decision there did not 
depend upon the particular terms of the arrangement, but upon the fact that such 
arrangement was made at the time, and in the manner, and by the persons by 
whom it was made. In re Watson db SmUh, Ex parte Oram . . .p. 199 

SUSPENSION OF PAYMENT.]— (1) ^«W: That the fact that a debtor called 
a meeting of his creditors at which he laid before them his position, and made an 
offer of 6«. 8<f. in the pound, did not amount to a notice by such debtor " that he has 
suspended, or that he is about to suspend payment of his debts,'* so as to constitute 
an act of bankruptcy under section 4, sub-section 1 (h) of the Bankruptcy Act, 
1883. In re WaUh, Ex parte the Trustee p. 112 

. (2) Where two circulars were sent out by the solicitors of the debtor to the 
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oreditora, calling a meeting of the creditors, and layiag before them the position 
of the debtor, and further stating that by the kindness of friends, and by raising 
money upon his fomitnre, such debtor might be enabled to pay lOs. in the pound, 
provided all the creditors would accept it to save bankruptcy proceedings, but 
that if all the creditors would not agree, there was no alternative but to seek the 
protection of the Court 

Held : That such statements amounted to a notice by the debtor " that he has 
suspended or that he is about to suspend payment of his debts," so as to constitute 
an act of bankruptcy under section 4, sub-section 1 (h) of the Bankruptcy Act, 
1883. In re WolUenhdme, Ex pa/rte WoUUnholme p. 213 

TAXATION.]— See Cods. 

Held : That where, in an ordinary taxation of the costs of the solicitor to the 
trustee in the bankruptcy, the amount of the solicitor's bill is reduced by more 
than one-sixth, there is no rule in the Court of Bankruptcy that such solicitor 
shall pay the costs of the taxation. 

That the provisions of the Attorneys and Solicitors Act (6 & 7 Vict c. 73) 
I do not apply in an ordinary reference to tax such costs, but the taxation is regu- 
lated by the practice of the Court of Bankruptcy. In re Mcweh, Ex parte 
Marik p. 232 

Order fori]— ^ee In re Green, Ex parte Edmunds p. 294 

TIME.]— See (1) In re Arden, Ex parte Arden p. 1 

(2) In re Angell, Ex parte Shoolbred p. 5 

(3) In re Stockton d; Sabistan, Ex parte Gibson . . . p. 189 

(4) In re Mundy, Ex parte Stead . . . . . .p. 227 

(6) In re Tippett, Ex parte Tippett p. 229 

(6) In re Sissling, Ex parte Fenton p. 289 

" TRADE OR BUSINESS."]— (1) In a case where the bankrupt took a house 
'with 79 acres of land, at a rent of 400/. a year, and subsequently rented other 
land to the extent of 100 acres (part of which he sublet), and fanned the land so 
taken for pleasure, and out of the returns supplied his house, and sold the surplus 
farm and garden produce, and also bred horses. 

Held: That the house and land were taken for pleasure and enjoyment, and not 
for the purpose of business ; that this intention was never changed into such a 
purpose as that of holding them for business only ; and that the banknipt had 
not carried on business as a farmer or market gardener so as to entitle the trustee 
in the bankruptcy to claim certain goods against a bill of sale holder, as being in 
the order and disposition of the bankrupt in his trade or business under section 
44, sub-section (iii) of the Bankruptcy Act, 1883. In re WaUiSy Ex parte the 
Trustee p. 79 

(2) In a case where the bankrupt who carried on business as a stockbroker, 
silversmith, and watchmaker, deposited in the year 1878 the certificates of thirty 
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shares in a waggon company with a bank in order to secure his over-drawn account, 
but such shares continued to be registered in the name of the bankrupt, and in 
1884 a receiving order was made against the bankrupt, whereupon the trustee 
appointed in the bankruptcy laid daim to the said thirty shares, and the County 
Court Judge decided that the said shares were in the order and disposition of the 
bankrupt in hia trade or business at the time of the bankruptcy, and directed the 
bank to hand them over to such trustee. 

Held : That the shares in question were not in the bankrupt's possession in his 
trade or business ; that they had in fact been registered in the name of the bank- 
rupt for six -years, and were held by him simply as an investment and not for the 
purpose of selling to his customers ; and that the oider of the County Court Judge 
directing the bank to hand over such shares to the trustee in the bankruptcy 
must be reversed. In re Jenkinson^ Ex parte the Nottinghaw, and Nottinghamshire 
Bank ..............p. 131 

(3) Where a partner in a stockbroking firm purchased shares in a railway 
company with money of the firm, and subsequently deposited the share certificates 
with the firm's bankers as security or cover for advances made by them to the 
firm, and before notice of the deposit had been given to the railway company, the« 
firm, and also the members of it, were adjudicated bankrupts. 

Held : That the trustee in the bankruptcy was entitled to such shares as goods 
in " the possession, order, or disposition of the bankrupt in his trade or business," 
"within section 44, sub-section (iiL), of the Bankruptcy Act, 1883. 

That the words " in his trade or business " in the said section mean " for the 
purposes of and as connected with his trade or business." 

(Fry, L. J., dissentiente.) That such shares were not choses in action within 
the meaning of the Act, so as to be excepted from the doctrine of reputed owner- 
ship. Colonial Bank v. Whinney p. 234 

VOLUNTARY SETTLEMENT.]~See also Settlement 

Held : (1) That where a bankruptcy occurred after the coining into operation of 
the Bankruptcy Act, 1883, a settlement under section 47 of that Act is void, 
although made prior to the Act coming into operation. 

Section 47 of the Bankruptcy Act, 1883, applies to settlements executed before, 
as well as after, the Act came into operation. 

Where, in the year 1880, the bankrupt gave to his son a sum of money for the 
purchase of shares in a ship, which were so purchased by the son. 

Held : That the transaction was a voluntary settlement within section 47 of 
the Bankruptcy Act, 1883, and void as against the trustee. In re Player . p. 261 

(2) Where in the year 1882, more than two years before the bankruptcy, a 
bankrupt had advanced to his son the sum of 6502., to enable the son to set up 
and carry on business, and the son himself brought in 150Z. and carried on the 
business. 

Held : That the transaction was not a voluntary settlement within section 47 of 
the Bankruptcy Act, 1883. In re Player , Ex parte Harvey . . .p. 266 

WITNESSES— Poirw to Examine,'] — Where an order of commitment was made 
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against the widow and son of a deceased debtor whose estate was being adminis- 
tered in bankruptcy under the provisions of section 126 of the Bankmptcy Act, 
1883, on the ground that they had refused to comply with an order of the County 
Court directing them to attend for the purpose of being examined with regard to 
the estate of such deceased debtor under section 27 of the Act. 

Held : That section 27 of the Bankruptcy Act, 1883, does not apply to section 
126 of the Act ; that the powers under Order XXXVII., Rule 5, of the Supreme 
Court Rules, 1883, as to the examination of witnesses, only exist where some 
litigation is in progress ; and that the rule 58 of the Bankruptcy Rules, 1883, 
does not give any such power as was sought for in the present case. In re Hewitt^ 
Ex parte Heuntt p. 184 

WRIT.]— See Execution, 



NOTE. 

CASES OVERRULED IN THIS VOLUME. 

(1) The case of In re Parker d? Parker yEx parte the Trustee, reported at page 12, is 

overruled by In re Parker d: Parker, Ex parte the Board of Trade, reported 
at page 168. 

(2) The decision in the case of In re Landrock, reported in Volume I. at 

page 21, is overruled by The Queen v. I%e Registrar of the Greenwich 
County Court, reported at page 175 of the present volume. 
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